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1. 9:00 AM CASE NUMBER:  MSC17-01167 
CASE NAME:  JONES VS TZEN-WEN 
 HEARING IN RE:  MOTION FOR GOOD FAITH SETTLEMENT FILED 4/8/22 BY THE HITESES DEFTS 
*TENTATIVE RULING:* 
 

Before the Court is a motion for good faith settlement determination filed by defendants and cross-

defendants George Hites and Emo-Gizella Hites (the "Hiteses"). For the reasons set forth, and as set 

forth below, the Court grants the motion. The Court finds that the Hiteses' settlement with Plaintiffs 

is a good faith settlement and the claims asserted in the cross-complaint of defendants and cross-

complainants Guy Tzen-Wen a/k/a Tzen-Wen Guo a/k/a/ Guo Tzen-Wen ("Guo") and Lin Bih-Wan 

a/k/a Bih-Wan Lin ("Lin") (collectively "Guo/Lin") against the Hiteses for total equitable indemnity (1st 

C/A), apportionment of fault (2nd C/A), and declaratory relief (3rd C/A) are deemed barred by the 

Court's good faith determination and are to be dismissed, but for the reasons stated below, the 

Guo/Lin claim for negligence (4th C/A) shall not be dismissed. (See Code Civ. Proc. § 877.6(c).) Moving 

parties shall submit an order on the motion consistent with this ruling in accordance with the 

applicable Local Civil Rules. 

Background 

The Hiteses owned a large property in Danville, California that was ultimately subdivided into two 

parcels, one of which is owned by plaintiffs Jeffrey and Shannon Jones (collectively, "Jones") and the 

other by Guo/Lin. In 2016, Jones bought a 47-acre property from the Hiteses located at 5945 Bruce 

Drive in Danville, California ("Jones Property"). Guo/Lin Parties own the property located at 5950 

Bruce Drive, Danville, California ("Lin Property"), which is uphill from the Jones Property and which 

they purchased in 2011. 

This litigation arises out of landslides that occurred on the Jones Property in 2017 that allegedly 

damaged the Jones Property. Jones filed suit against various parties, including Guo/Lin and the 

Hiteses, for repair costs and other damages and injunctive relief. Guo/Lin filed a cross-complaint 

against the Hiteses and others. Guo/Lin have four pending causes of action against the Hiteses, 

including a claim for total equitable indemnity (1st C/A), for apportionment of fault (2nd C/A), 

declaratory relief (3rd C/A), and negligence (4th C/A).  

Jones and the Hiteses have settled their claims. The Hiteses move for a good faith determination 

under Code of Civil Procedure sections 877 and 877.6. Guo/Lin filed the only opposition to the 

motion.  

Good Faith Settlement Determination and Its Effect on Indemnity and Contribution Claims 

Code of Civil Procedure section 877 addresses the effect of a pre-judgment release given "to one or 

more of a number of tortfeasors claimed to be liable for the same tort, or to one or more other co-

obligors mutually subject to contribution rights." (Code Civ. Proc. § 877 [emphasis added].) Among 

other things, the release discharges "the party to whom it is given from all liability for any 

contribution to any other parties." (Code Civ. Proc. § 877(a) and (b).) 

Code of Civil Procedure section 877.6 allows a settling joint tortfeasor to move the Court for an order 



 

 

finding the settlement to be a good faith settlement. The statute provides that "[a] determination by 

the court that the settlement was made in good faith shall bar any other joint tortfeasor or co-obligor 

from any further claims against the settling tortfeasor or co-obligor for equitable comparative 

contribution, or partial or comparative indemnity, based on comparative negligence or comparative 

fault." (Code Civ. Proc. § 877.6(c).)  

The claims barred by a good faith settlement determination are limited to indemnity or contribution 

claims between joint tortfeasors. "A claim by a joint tortfeasor seeking neither indemnity nor 

contribution survives a good faith settlement under section 877.6." (Gackstetter v. Frawley (2006) 135 

Cal.App.4th 1257, 1274.) (See also Cal-Jones Properties v. Evans Pacific Corp. (1989) 216 Cal.App.3d 

324, 328 ("Cal-Jones").)  

Analysis 

Guo/Lin do not object to the request for a determination the Jones/Hiteses settlement is a good faith 

settlement, or to the good faith determination barring their first, second, and third causes of action of 

their cross-complaint against the Hiteses and dismissal of those causes of action. The only issue raised 

by the Opposition is whether their negligence cause of action should also be barred by the good faith 

determination. 

A. Good Faith Determination 

The good faith of the Jones/Hiteses settlement is evaluated under the factors set forth in Tech-Bilt, 

Inc. v. Woodward-Clyde & Associates, supra, 38 Cal.3d 488 ("Tech-Bilt"). These factors include "a 

rough approximation of plaintiffs' total recovery and the settlor's proportionate liability, the amount 

paid in settlement, the allocation of settlement proceeds among plaintiffs, and a recognition that a 

settlor should pay less in settlement than he would if he were found liable after a trial. Other relevant 

considerations include the financial conditions and insurance policy limits of settling defendants, as 

well as the existence of collusion, fraud, or tortious conduct aimed to injure the interests of 

nonsettling defendants." (Id. at 499.) "In order to be declared a good faith settlement, the settlement 

must be within the “reasonable range” of the settling tortfeasor's share of liability for the plaintiff's 

injuries. [Citations omitted.]" (Gackstetter v. Frawley (2006) 135 Cal.App.4th 1257, 1271.) 

"[O]nly when the good faith nature of a settlement is disputed, it is incumbent upon the trial court to 

consider and weigh the Tech-Bilt factors. That is to say, when no one objects, the barebones motion 

which sets forth the ground of good faith, accompanied by a declaration which sets forth a brief 

background of the case is sufficient." (City of Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 

1251, 1261.)  

The Hiteses' motion, supporting evidence, and lack of objection of a nonsettling tortfeasor to the 

Jones/Hiteses settlement based on lack of good faith support a determination that the Jones/Hiteses 

settlement meets the standard of good faith under the Tech-Bilt factors.  

B. Request for Determination Guo/Lin Negligence Claim Is Barred and for Dismissal of Fourth 

Cause of Action of Guo/Lin Cross-Complaint 

The Hiteses contend the good faith settlement bars not only the first, second, and third causes of 

action of the Guo/Lin cross-complaint, which are clearly indemnity or contribution claims, but also 

that the fourth cause of action for negligence because it is a "disguised" indemnity claim. Jones filed a 



 

 

"Qualified Notice of Non-Opposition" to the motion which (1) takes no position on whether 

negligence cause of action should be barred by the settlement, (2) states that Jones does not seek a 

determination that Guo/Lin negligence claim is barred, and (3) states the settlement by its terms only 

requires a good faith finding as to Guo/Lin's cross-complaint for indemnity. 

The Court requested supplemental briefing on this issue. The Court has considered the parties' 

supplemental briefing, the Lin and Yu Declarations (except to the extent evidentiary objections are 

sustained) filed by Guo/Lin, the Fresch Declaration filed by the Hiteses, and the parties' analysis of 

Norco Delivery Service, Inc. v. Owens-Corning Fiberglass, Inc. (1998) 64 Cal.App.4th 955 ("Norco") and 

other decisions, as well as the policies and purposes underlying the good faith settlement statutes.  

1. Claims Barred by Code of Civil Procedure Sections 877 and 877.6 

The equitable indemnity claims barred by a good faith settlement are those on which the nonsettling 

party is a joint tortfeasor. (Gackstetter v. Frawley, supra, 135 Cal.App.4th at 1271.) The term "joint 

tortfeasors" in this context has been construed broadly to include joint, concurrent, and successive 

tortfeasors " 'whose acts or omissions "concurred to produce the sum total of the injuries to the 

plaintiff." [Citations.]' [Citations omitted, emphasis added.]" (Id. at 1272.) However, "[a] good faith 

settlement would not preclude a claim by a tortfeasor who committed a tort separate and distinct 

from the tort committed by the settling tortfeasor. Under this circumstance, there could be no right 

to indemnity. [Citation omitted.]" (Gackstetter v. Frawley, supra, 135 Cal.App.4th at 1274.)  

"Although the body of law defining and applying principles of equitable indemnity has not fully gelled 

but is still evolving, one thing is clear: The doctrine applies only among defendants who are jointly 

and severally liable to the plaintiff. [Citation omitted.]" (BFGC Architects Planners Inc. v. 

Forcum/Mackey Construction, Inc. (2004) 119 Cal.App.4th 848, 852 [emphasis added].) However, "[a] 

right of equitable indemnity can arise only if the prospective indemnitor and indemnitee are mutually 

liable to another person for the same injury. [Citation omitted.] (Fremont Reorganizing Corp. v. Faigin 

(2011) 198 Cal.App.4th 1153, 1177 [emphasis added].) 

To qualify as "joint tortfeasors" under Code of Civil Procedure sections 877 and 887.6, the acts or 

omissions by the separate actors must " 'produce the same indivisible injury' " or " 'combine to cause 

the plaintiff's injury.' " (Id. [quoting Textron Financial Corp. v. National Union Fire Ins. Co. (2004) 118 

Cal.App.4th 1061, 1078 and Newhall Land & Farming Co. v. McCarthy Construction (2001) 88 

Cal.App.4th 769, 773, respectively (emphasis added)].) (See also Willdan v. Sialic Contractors Corp. 

(2007) 158 Cal.App.4th 47, 56 [comparative equitable indemnity apportions "liability among 

wrongdoers based on their relative culpability provided only that the actions of the parties combined 

to create an indivisible injury to the plaintiff" (emphasis added)]; Gackstetter v. Frawley, supra, 135 

Cal.App.4th at 1272-1273 [" 'Joint tortfeasors' have been referred to as 'two or more persons who are 

liable to the same person for the same harm.  . . .," quoting Rest.2d Torts, § 886A, com. (b) (emphasis 

added)].)  

2. "Disguised" Indemnity Claims 

The claims which are barred by a good faith settlement also include "disguised or artfully pleaded 

claims for indemnity or contribution – i.e., causes of action purporting to state direct claims but 

which, in fact, seek only to recover derivative damages. [Citation omitted.]" (Norco, supra, 64 

Cal.App.4th at 964 (emphasis added).) (See also Cal-Jones, supra, 216 Cal.App.3d 324, 327-328 



 

 

["Allowing a joint tortfeasor to bring an affirmative claim for damages that is actually an artfully 

pleaded claim for indemnity would contravene the purpose of the statute.  . . .  Therefore, a trial 

court must have the discretion to ferret out those claims that are in fact claims for indemnity."].) The 

Court in Cal-Jones set forth this test for determining if a claim is a disguised indemnity claim: "If the 

claims between the joint tortfeasors are identical to those made by the plaintiffs or if the damages 

sought by the joint tortfeasors are those that the court would consider in determining the 

proportionate liability of the settling tortfeasor, then the claims are indemnity claims regardless of 

whether one or more of the claims are couched in affirmative language." (Cal-Jones, supra, 216 

Cal.App.3d at 328 [emphasis added].)  

3. Guo/Lin Negligence Claim Is Not Barred   

The Jones specific performance claim addresses preventing future landslides from the Lin Property 

onto the Jones Property. (Hiteses Suppl. Brief p. 3, ll. 9-11.) The Hiteses argue that Guo/Lin's 

agreement in their settlement with Jones to repair the Lin Property means that their negligence claim 

against the Hiteses is seeking the same damages from the Hiteses for the cost to repair the Lin 

Property to remediate the hillside to prevent future landslides. (Fresch Decl. Exh. B [Rutherford Decl. 

¶ 15]; Memo. ISO Mot. p. 6, l. 20-7, l. 3.)  

Guo/Lin contend the negligence cause of action alleges the Hiteses' improper, substandard grading 

and other work on the Lin Property hillside caused damage to the Lin Property. They assert that in 

their negligence cause of action, they are seeking their out-of-pocket repair costs to repair their own 

property, not derivative damages for the damage they may have caused to the Jones Property unlike 

the nonsettling party in Norco. (Opp. p. 3, ll. 9-10, 14-15, 21-22.) 

a. Parties Not Joint Tortfeasors for Damage to Lin Property Caused by 

Hiteses 

In Norco relied on the Hiteses, the Court found that the only damages Norco sought were derivative 

damages, the same damages the plaintiff had sought, and that it had no basis for an independent 

claim for damages against the settling tortfeasor. Instead, its claims labeled as causes of action other 

than indemnity or contribution were barred as a result. (Norco, supra, 64 Cal.App.4th at 964.) Norco is 

distinguishable.  

The Hiteses and Guo/Lin are not "joint tortfeasors" under Code of Civil Procedure sections 877 and 

877.6 with respect to damages caused to the Lin Property by the Hiteses' negligence. The Hiteses 

argue that Guo/Lin and the Hiteses are "successive" tortfeasors whose indemnity and contribution 

claims are barred under Code of Civil Procedure sections 877 and 877.6. The Court agrees to the 

extent that the parties caused injury to the same victim, Jones as the Plaintiffs with whom they have 

each made good faith settlements, those claims would be barred. (Hiteses Suppl. Brief p. 6, ll. 22-28.) 

Joint tortfeasors include all tortfeasors joined in an action "whose acts or omissions 'concurred to 

produce the sum total of the injuries to the plaintiff.' (Topa Ins. Co. v. Fireman's Fund Ins. Companies 

(1995) 39 Cal.App.4th 1331, 1341, internal citations omitted.)" (Hiteses Suppl. Brief p. 6, ll. 26-28 

[emphasis added].)  

The Guo/Lin cross-complaint alleges there were active landslides on the hillside on the Lin Property 

between 1999 and 2011 on which the Hiteses performed grading, filling and repairs on the Lin 

Property in a defective and substandard manner and without permits. (Cross-Compl. ¶¶ 14-16, 28-



 

 

33.) In their negligence cause of action, Guo/Lin alleges that the Hiteses' breaches of duty to Guo/Lin 

in improperly grading and repairing landslides on the Lin Property caused "extensive damage to the 

Lin Property that require repair." (Cross-Compl. ¶¶ 52-54, 56 [emphasis added].)  

Plaintiffs' claims against Guo/Lin and the Hiteses for which they are alleged joint, concurrent, or 

successive tortfeasors is based on harm to Plaintiffs suffered when landslides invaded the Jones 

Property. The harm alleged in Guo/Lin's negligence claim is damage caused by the Hiteses that 

allegedly injured the Lin Property. The Hiteses are the sole alleged tortfeasors who caused injury to 

the Lin Property, as asserted in the Guo/Lin negligence cause of action. The Hiteses and Guo/Lin are 

not "mutually liable to another person" for the alleged injury to the Lin Property caused by the 

Hiteses' negligent grading of the Lin Property, and no equitable indemnity claim exists between the 

Hiteses and Guo/Lin regarding that claim. (Gackstetter v. Frawley, supra, 135 Cal.App.4th at 1271; 

Fremont Reorganizing Corp. v. Faigin (2011) 198 Cal.App.4th 1153, 1177.)  

The damages allegedly suffered by Guo/Lin for injury to the Lin Property are not damages that the 

Court would consider in determining the proportionate liability of the Hiteses and the Guo/Lin parties 

for damages to Jones and the Jones Property. (Cal-Jones, supra, 216 Cal.App.3d at 328.) They are 

additional, separate damages caused by the Hiteses to a separate set of victims of the Hiteses' 

negligence. The damages the Lin Property allegedly sustained as a result of the Hiteses' negligence 

are therefore outside the proportionate liability calculus for the damages sustained by Jones as a 

result of the joint negligence of Guo/Lin and the Hiteses. The damages resulting from the injury to the 

Jones Property and the damages allegedly resulting from injury to the Lin Property are not the "same" 

or "derivative" damages.  

b. Policy Considerations and Windfall to Hiteses if Negligence Claim for 

Damage to Lin Property Were Barred 

The Hiteses' position on the negligence claim if accepted would result in a windfall to the Hiteses and 

would frustrate the purpose of the good faith settlement statutes. It would allow tortfeasors to 

escape liability to separate victims of their tortious conduct in cases involving multiple victims where 

there is partial overlapping liability for injury to a third party.  

Lin has filed a supplemental declaration attesting that Guo and Lin "have expended at least 

$873,187.19 to repair slides" on the Lin Property that occurred in 2016 and 2017 which are "costs to 

repair the Guo/Lin Property alone." (Lin Decl. ¶ 2.) Guo/Lin have also submitted an expert declaration 

attributing the cause of the 2017 slides to faulty repairs made between 2005 and 2008 when the 

Hiteses allegedly made the repairs to the Lin Property. (Yu Decl. ¶ 5, and Exh. A.) 

The Hiteses argue there is "no evidence that Guo/Lin would need to undertake the repair of the slide 

on their property, absent the possibility of a future landslide to Plaintiffs' property." (Hiteses Suppl. 

Brief p. 6, ll. 19-21.) The Hiteses submit evidence with their Supplemental Brief that Guo/Lin failed or 

refused to perform certain repairs on their property from 2017 through 2019 at and after the 

landslide. (Fresch Decl. ¶¶ 5, 6 and Exhs. C, D.) They cite to a discovery response that the cause of the 

landslide is still subject to dispute. (Fresch Decl. ¶ 6, and Exh. D.) The remainder of the discovery 

response indicates Guo/Lin are "now preparing to proceed with a permanent repair of the East Slide 

in 2021." (Fresch Decl. Exh. D [Resp. to Form Interrog. Re RFA No. 79].)  

This evidence is not proof the Hiteses' acts and omissions did not cause any injury to the Lin Property 



 

 

for purposes of their negligence cause of action. The fact that repairs had not been undertaken as of 

2020 does not mean necessarily that either the Lin Property was not damaged by the Hiteses' acts or 

omissions or that repairs are only needed to prevent future injury to the Jones Property.  

Guo/Lin posit an analogy of a three-car accident in which one car injures two other vehicles; the 

Hiteses argue this case is "more analogous to a car accident where two cars, one after another, 

impact a third car." (Suppl. Brief p. 6, ll. 21-22.) The fact the Hiteses owned and performed grading on 

both the Jones and Lin Properties before the properties were divided and sold provides support for 

the conclusion the case is more like the single car that caused damage to two others, at least for 

purposes of this motion. 

The Hiteses may be able to prove that the Lin Property did not suffer any damage from the Hiteses' 

acts and omissions, that no repairs were required to repair "damage" to the Lin Property, and that the 

Hiteses' version of the three-car accident scenario, and not the Guo/Lin version, occurred in this case. 

The Court's determination on this motion is not a decision on the merits of the Guo/Lin negligence 

claim, but only a determination that the negligence claim as alleged and as supported in opposition to 

this motion is not a disguised indemnity claim for recovery of derivative damages related to the Jones 

Property which is barred by Code of Civil Procedure sections 877 and 877.6.  

If, on a full evidentiary record, Guo/Lin demonstrate the Lin Property was damaged by the Hiteses' 

negligence, dismissal of the negligence claim would give the Hiteses a windfall not contemplated by 

the good faith settlement statutes by relieving them of liability for their negligence to one of two 

separate sets of victims of their misconduct. Not dismissing the Guo/Lin negligence claim at this 

juncture does not foreclose the Hiteses from demonstrating that the Lin Property was not damaged 

by their grading work and required no repairs as a result of any acts or omissions by the Hiteses. 

Evidentiary Objections 

The Hiteses make evidentiary objections to the Yu Declaration filed with the Guo/Lin Supplemental 

Brief on which the Court rules as follows: 

Obj. No. 1 – Overruled. 

Obj. Nos. 2, 3, 4 – Sustained. 
 

  

 
    

2. 9:00 AM CASE NUMBER:  MSC17-01709 
CASE NAME:  WIND VS. SHANE 
 HEARING ON SUMMARY MOTION  AS TO WIND & NIAZI AS CROSS-DEFENDANTS 
*TENTATIVE RULING:* 
 
 
Before the Court is Cross-Defendants John Wind and Shiva Niazi’s Motion for Summary Adjudication 

(“MSA”). The MSA is unopposed.  

For the following reasons, the unopposed MSA is granted in part and denied in part. 

Factual Background 

Plaintiffs purchased the residential real property located at 155 Ardmore Road, Kensington, California 



 

 

in 2008. (Undisputed Material Fact, Issue 1, No. 1 (hereinafter “UMF [issue:fact].”) The lot 

immediately to the south, 161 Ardmore Road, was acquired by Defendant in 2013. (UMF 1:2.) The 

property line between the properties, which is the main dispute in this matter, runs generally 

east/west.  

Between the two properties is a picket fence running from the front of the houses toward the back of 

the lots – where it meets with the northern wall of 161 Ardmore’s garage, which continues west 

toward the back of the properties. (UMF 1:15-18.) There is a masonry wall extending from the back of 

the garage to the end of the property. (UMF 1:7-8.) To the north of the fence/garage, a cement path 

runs along the southern side of Plaintiffs’ house. (UMF 1:25.) Plaintiffs regularly use this path to 

traverse the length of their home. (UMF 1:26.) A stucco archway extends from Plaintiffs’ house, over 

the cement path, and down where the picket fence starts. The above layout has existed since 

approximately 1960. The below image is purely for illustrative purposes, showing the approximate 

location of the cement path, garage, picket fence (broken line), and archway: 

 

 

Beginning in about 2015, based upon a survey procured by Defendant, she began to assert that the 

property line did not run along the fence/garage wall, but instead extended about 1.5 feet north into 

Plaintiffs’ (purported) property. (UMF 2:42-44.) This new alleged property line would have extended 

several inches into the cement path along the southern side of Plaintiffs’ house. (UMF 2:42-43.) 

Defendant indicated that she was going to build a fence along this new allege property line. (UMF 

2:55-58.)  

Plaintiffs initiated the instant suit in September 2017 seeking, among other things, quiet title and 

declaratory relief establishing the property line between the properties. Defendant filed a cross-

complaint in April 2018 also seeking quiet title and declaratory relief seeking to have the property line 

established, among other tort claims.  

Summary of the Property Line Dispute 

The two properties at issue were created simultaneously on May 2, 1911 when the Kensington Park 

Subdivision Map was recorded. (UMF 1:3.) There is no indication as to whether the houses, or any 

structures, were on the lots at that time. It appears, however, that the garage at 161 Ardmore was 



 

 

built in 1926. (UMF 1:11.) The main landmarks of the garage, archway post, masonry wall, and fences 

were in their respective areas since at least 1960. (UMF 1:19.) In addition, since at least 1960, the 

concrete path has been on the southern side of 155 Ardmore. (UMF 1:25.) Thus, since at least 1960 

the fence, garage walls, and masonry wall have formed a physical and visual boundary between the 

two properties. (UMF 1:19.) (This did not mean that this was the property line, but merely that there 

was a physical barrier between the two properties.) There does not appear to be any dispute or 

inquiry into where the actual property line was until approximately 2014. 

In 2014, Plaintiffs submitted plans for a house remodel which included a survey (2014 Deak Survey) 

that placed the property boundary at the north wall of Defendant’s garage. (UMF 2:32-33, 36-37.) 

(That survey was not filed with the County Surveyor.) (St. John Decl. ¶14.) In June 2015, Defendant 

obtained her own survey (Moran Survey), which indicated that the property line was between 17 and 

18 inches north of the garage wall – directly on the concrete path south of 155 Ardmore. (UMF 2:42-

43.) (This survey was also not filed with the County Surveyor.) (St. John Decl. ¶16.)  

Thereafter, in August 2019 a second survey by Deak was prepared and filed with the County Surveyor 

(2019 Deak Survey). (St. John Decl. ¶14.) This was the earliest record of surveying relating to the two 

properties at issue in the County Surveyor Records. (Ibid.) Although there are some slight 

modifications from the 2014 Deak Survey, the measurements regarding the property line in the 2019 

Deak Survey are unchanged within a one-inch margin of error. (Ibid., Ex. 11) Then, in 2019 Defendant 

procured a new survey from Clark Stoner (Stoner Survey). (Motion at 15:1-2; Ex. 12.) The Stoner 

Survey was filed with the County Surveyor in 2020. (St. John Decl. ¶15 Ex. 12.) The Stoner Survey 

placed the property line approximately 11 inches north of, and essentially parallel to (within one-inch 

margin of error), the garage wall of 161 Ardmore – which is about 4.5 inches south of the concrete 

path. (Ibid.)  

The above area is called the “Disputed Strip.” It encompasses the land from Defendant’s garage wall 

(Deak survey) to either 11 inches north (Stoner survey) or up to 17-18 inches north of the garage wall 

(Moran survey), depending on what survey is considered.  

As for the Parties’ beliefs before this disagreement arose, Defendant noted during discovery that she 

believed the approximate boundary was “the south edge of the concrete path between Plaintiff’s 

home and responding party’s garage.” (UMF 2:76; Exh. 36 at 4:13-15.) Since moving in, Plaintiffs have 

used the concrete path, as well as the dirt strip between the concrete path and the garage wall/fence, 

indicating they believed the property line was likely along the fence/garage wall. (UMF 1:24-27, 32-

35.) Thus, before any surveys were conducted, it appears that the potential ‘disputed area’ would 

only include the dirt strip south of the cement path and north of the garage wall/fence. 

It is worth noting the Mr. Gregory St. John, a professional land surveyor, also prepared a survey of the 

land in 2022, which as of March 2022 (when the declaration was signed), it was under review by the 

County Surveyor as a draft record of survey. (St. John Decl. ¶17.)   

Standard 

A party may move for summary adjudication when they contend that one or more causes of action 
within an action has no merit. (CCP §437c(f)(1).) A defendant has met his or her burden of showing 
that a cause of action has no merit if the party has shown that one or more elements of the cause of 



 

 

action cannot be established, or that there is a complete defense to the cause of action. (CCP §437c 
(p)(2).) Once the defendant has met this burden, the burden shifts to the plaintiff to show that a 
triable issue of one or more material facts exists as to the cause of action. (Ibid.)  

The party moving for summary adjudication has the burden of persuasion to show there is no triable 
issue of material fact and thus it is entitled to judgment as a matter of law. (Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal.4th 826, 850.) A motion for summary adjudication shall be granted only if it 
completely disposes of a cause of action, an affirmative defense, a claim for damages, or an issue of 
duty. (CCP 437c(f)(1), Nazir v United Airlines (2009) 178 Cal.App.4th 243, 251.) In all procedural 
respects, a motion for summary adjudication proceeds as a motion for summary judgment. (CCP 
§437c(f)(2).)  

The issues to be considered on a motion for summary judgment/adjudication are defined by the 
pleadings. (Doe v. Good Samaritan Hospital (2018) 23 Cal.App.5th 653, 661; Teselle v. McLoughlin 
(2009) 173 Cal.App.4th 156, 161 ["The complaint measures the materiality of the facts tendered in a 
defendant's challenge to the plaintiff's cause of action.,” quoting FPI Development, Inc. v. Nakashima 
(1991) 231 Cal.App.3d 367, 381.) “In ruling on the motion, the court must consider all of the evidence 
and all of the inferences reasonably drawn therefrom, and must view such evidence and such 
inferences, in the light most favorable to the opposing party.” (Aguilar, supra, 25 Cal.4th at p. 843 
(internal citations and quotations omitted); see also, Code of Civ. Proc. §437c(c). 

Analysis 

Count 1 – Extortion 

The crime of extortion is defined, in relevant part, as “the obtaining of property or other 

consideration from another, with his or her consent … induced by a wrongful use of force or fear…” 

(Cal. Penal Code §518.) The “elements of the offense are: (1) A wrongful use of force or fear, (2) with 

the specific intent of inducing the victim to consent to the defendant’s obtaining his or her property, 

(3) which does in fact induce such consent and results in the defendant’s obtaining property from the 

victim.” (People v. Hesslink (1985) 167 Cal.App.3d 781, 789.)  

In looking at the First Amended Cross-Complaint (“Cross-Complaint”), there appear to be two specific 

instances that underpin Cross-Complainant’s civil extortion claim (as Cross-Defendants point out). 

These are: (1) that Cross-Defendant Wind threatened to publish ‘gossip’ about Cross-Claimant’s child 

being born ‘out of wedlock’ and fathered by a married man if Cross-Claimant “failed to give in to his 

demands and pay him,” (¶32) and (2) Cross-Defendant Wind would use financial and professional 

documents obtained during discovery “to damage her reputation if she persisted in defying his 

demands for money.” (¶34.)  

Neither of these allegations, nor any others contained in the Cross-Complaint establish that Cross-

Complainant actual paid any money, or other valuable consideration, to Cross-Defendants. In point of 

fact, there is no evidence that Cross-Complainant made any payment to Cross-Defendants. An 

essential element of an extortion cause of action is establishing that the use of force or fear “results 

in defendant’s obtaining property from the victim.” (Hesslink, supra, 167 Cal.App.3d at 789.) There is 

no evidence that Cross-Defendants received property from Cross-Complainant.  

As such, Cross-Defendants have met their burden of establishing that “one or more elements of the 

cause of action cannot be established.” (CCP §437c (p)(2).) As this motion is unopposed, Cross-



 

 

Complainant has failed to show that a triable issue of one or more material facts exists as to the cause 

of action. (CCP §437c (p)(2).) 

Cross-Defendants’ motion for summary adjudication as to Count 1 of the Cross-Complainant for 

extortion is granted. 

Count 2 – Invasion of Privacy 

“The elements of a cause of action for violation of the California Constitution’s guaranteed right to 

privacy are ‘(1) a legally protected privacy interest; (2) a reasonable expectation of privacy in the 

circumstances; and (3) conduct by defendant constituting a serious invasion of privacy.’” (Folgelstrom 

v. Lamps Plus, Inc. (2011) 195 Cal.App.4th 986, 990, quoting Hill v. National Collegiate Athletic Assn. 

(1994) 7 Cal.4th 1, 39-40.) “Whether a legally recognized privacy interest is present in a given case is a 

question of law to be decided by the court.” (Hill, supra, 7 Cal. 4th at 40.) “Whether plaintiff has a 

reasonable expectation of privacy in the circumstances and whether defendant’s conduct constitutes 

a serious invasion of privacy are mixed questions of law and fact.” (Ibid.) “If the undisputed material 

facts show no reasonable expectation of privacy or an insubstantial impact on privacy interests, the 

question of invasion may be adjudicated as a matter of law.” (Ibid.)  

Here, the legally protected privacy interest asserted by Cross-Complainant is the “reasonable 

expectation of privacy regarding her romantic and sexual history.” (Cross-Complaint at ¶42.) The 

California Constitution “recognizes a number of inalienable rights, including the right to privacy,” 

which “extends to sexual relations.” (John B. v. Superior Court (2006) 38 Cal.4th 1177, 1198.) Cross-

Defendants do not dispute that such a privacy right exists. As such, it is undisputed that Cross-

Complainant has asserted ‘(1) a legally protected privacy interest; [and] (2) a reasonable expectation 

of privacy in the circumstances;” (Folgelstrom, 195 Cal.App.4th at 990.) The only issue left to resolve 

is whether defendant’s actions constitute a “serious invasion of privacy.” (Ibid.) 

Although there are no details explaining how Cross-Defendants obtained the information, the Cross-

Complaint alleges that Cross-Defendant Wind “intruded into her private affairs” and learned private 

information about her sexual history and that her only child was born ‘out of wedlock.’ (Cross-

Complaint at ¶44.) There are also allegations that Cross-Defendant Wind planned to publicize this 

information. (Cross-Complaint at ¶45-46.) Cross-Defendant Wind does not dispute these allegations. 

In point of fact, Cross-Defendant Wind concedes that he “concluded that Cross-Complainant was a 

habitual liar,” and that he then “set out to obtain evidence that she was irresponsible, unscrupulous, 

and mentally unbalanced.” (Undisputed Material Facts, Issue 1: No. 80 (hereinafter “UMF 

[issue:fact]].”) He thereafter set out to investigate Cross-Complainant on his own. (UMF 1:80.) During 

this investigation he learned the Cross-Complainant “had a child out of wedlock with a married man,” 

and that he planned to use this information at trial ‘to undermine her credibility.’ (Wind Decl. ¶23.) 

There is no explanation as to how he came across this private information.  

Cross-Defendants cite law relating to the tort of ‘intrusion.’ Under a claim for ‘intrusion’ a plaintiff 

must show an “intrusion into a private place, conversation or matter,” i.e. that “defendant 

penetrated some zone of physical or sensory privacy surrounding the plaintiff.” (Spinks v. Equity 

Residential Briarwood Apartments, (2009) 171 Cal.App.4th 1004, 1044.) Citation to such authority, 

and arguments based on these elements, do not assist Cross-Defendant as the Cross-Complaint does 



 

 

not allege a claim for “intrusion.”   

Cross-Defendant Wind concedes that he, somehow, obtained this private information, and thus he 

has failed to meet his burden to show that there is no triable issue of material fact regarding whether 

his actions “constitute[s] a serious invasion of privacy.” (Folgelstrom, 195 Cal.App.4th at 990.)  

As such, Cross-Defendants motion for summary adjudication as to Count 4 of the Cross-Complainant 

for invasion of privacy is denied. 

Count 4 – Trespass 

“Trespass is an unlawful interference with possession of property.” (Ralphs Grocery Co. v. Victory 

Consultants, Inc. (2017) 17 Cal.App.5th 245, 261 quoting Staples v. Hoefke (1987) 189 Cal.App.3d 

1397, 1406.) “The elements of trespass are: (1) the plaintiff’s ownership or control of the property; (2) 

the defendant’s intentional, reckless, or negligent entry onto the property; (3) lack of permission for 

the entry or acts in excess of permission; (4) harm; and (5) the defendant’s conduct was a substantial 

factor in causing the harm.” (Id. at 262.)  

Cross-Defendants opine that the trespass cause of action relates to the Disputed Strip – i.e. the 

portion of land north of Cross-Complainant’s garage, fence, and masonry wall between the properties 

and the cement path. The Cross-Complaint, however, states that “Cross-Defendants used [Cross-

Claimant’s] property to store trash against her stucco garage, which trapped moisture and caused 

significant deterioration from unfilled cracks.” (Complaint at ¶58.) There is no dispute that Cross-

Complainant owns her garage. Cross-Defendant also does not address or dispute that they stored 

property against the garage wall. There are also allegations that there was harm to the garage. (Ibid.)  

Given the above, Cross-Defendants have failed to meet their burden to show that there is no triable 

issue of material fact regarding the trespass claim. As such, Cross-Defendants motion for summary 

adjudication as to Count 4 of the Cross-Complainant for trespass is denied. 

Count 5 – Slander of Title 

The elements of the slander of title tort are “(1) a publication, (2) without privilege or justification, (3) 

falsity, and (4) direct pecuniary loss.” (Weeden v. Hoffman (2021) 70 Cal.App.5th 269, 293.) The Cross-

Complaint alleges that the publication of the Deak survey in or around October 2014 forms the basis 

of this cause of action. (¶64.) As noted by Cross-Defendants, this Court has already addressed the 

propriety of that publication in its earlier ruling on Cross-Defendants Gehl Design Build, Inc. and 

Mahmood Pourzand motion to strike pursuant to CCP 425.16 [Anti-SLAPP Motion]. In the Court’s 

October 26, 2018 Order, the Court found that the publication alleged was “protected under the anti-

SLAPP statute.” (Order Granting Special Motion to Strike Pursuant to C.C.P. 425.16 [anti-SLAPP 

motion] and awarding fees.) 

As that is the only alleged publication at issue, this matter has already been resolved against Cross-

Complainant. As such, Cross-Defendants’ motion for summary adjudication as to Count 5 of the Cross-

Complainant for slander of title is granted. 

 



 

 

Count 6 – Intentional Infliction of Emotional Distress 

“The elements of the tort of intentional infliction of emotional distress are: ‘Extreme and outrageous 

conduct by the defendant with the intention of causing, or reckless disregard of the probability of 

causing, emotional distress; (2) the plaintiff’s suffering severe or extreme emotional distress; and (3) 

actual and proximate causation of the emotional distress by the defendant’s outrageous conduct.’” 

(Christensen v. Superior Court (1991) 54 Cal.3d 868, 903 quoting Davidson v City of Westminster 

(1982) 32 Cal.3d 197,209.) “The defendant must have engaged in ‘conduct intended to inflict injury or 

engaged in with the realization that injury will result.” (Ibid.) 

Cross-Defendants cite to one paragraph of the Cross-Complaint (¶72), claims the actions described 

therein are “absolutely privileged under the litigation privilege” (without citation to any law 

supporting such a claim) and were only intended to “visually deter Cross-Complainant from engaging 

in trespass onto Cross-Defendants’ property,” which Cross-Defendant Wind “contends he has a right 

to do.” (Motion at 22:5-9.)  

Cross-Defendant ignores the other 16 paragraphs under this cause of action, and all of the additional 

allegations therein. These include bombarding Cross-Complainant with “vicious and demeaning 

emails,” confronting her handicapped houseguest and screaming “fuck you” over and over at her, 

threatening her friends, telling her his intention was to “destroy her,” threatening to spray her garden 

with toxic chemicals, and reporting her to various state and national agencies, among other things. 

(Cross-Complaint at ¶¶72-84.) Cross-Claimant also alleges that Cross-Defendants actions have caused 

her various health issues. (Id. at ¶¶84, 87-88) None of these actions could conceivably be “absolutely 

privileged under the litigation privilege.”  

Given the above, Cross-Defendants have failed to meet their burden of showing that a cause of action 

has no merit. As such, Cross-Defendants motion for summary adjudication as to Count 6 of the Cross-

Complainant for intentional infliction of emotional distress is denied. 

Count 7 – Negligent Infliction of Emotional Distress 

Cross-Defendants complete argument for this issue is as follows: “Count seven, styled as “Negligent 

Infliction of Emotional Distress,” is based on the same evidence that is insufficient to support Count 

Six. The litigation privilege also applies to claims of negligence. (Silberg v. Anderson, supra, 50 Cal.3d 

at p. 216.) As such, Cross-Defendants are entitled to judgment on Count Seven. (Code Civ. Proc. 

§437c(g), (p)(2).)” 

Cross-Defendants motion for summary adjudication as to Count 7 for negligent infliction of emotional 

distress is denied for the same reasons as those set forth above regarding Count 6 for intentional 

infliction of emotional distress. 

Count 8 – Declaratory Relief - Prescriptive Easement/Equitable Easement 

 Prescriptive Easement 

The elements for a prescriptive easement “are ‘(a) open and notorious use; (b) continuous and 

uninterrupted use; (c) hostile to the true owner; (d) under claim of right; and (e) for the statutory 

period of five years.” (Connolly v. McDermott (1984) 162 Cal.App.3d 973, 976 quoting Twin Peaks 



 

 

Land Co. v. Briggs (1982) 130 Cal.App.3d 587, 593.) The burden of proof is on the party asserting 

prescriptive easement rights. (Ibid.)  

Cross-Complainant alleges that she has been using Cross-Defendants’ path in order to access the rear 

of her garage, and that such use was continuous and uninterrupted, open and observable, and that 

she did not have permission to do so. (Cross-Complaint at ¶97-100.) These allegations, however, are 

contradicted by Cross-Complainant’s verified discovery responses. As noted by Cross-Defendants, 

Cross-Complainant admits that “there was always a long-standing agreement that … the owner of 161 

could use the pathway to inspect and repair the garage.” (UMF 7:20) This agreement defeats Cross-

Complainant’s claim for a prescriptive easement. (Connolly, supra, 162 Cal.App.3d at 976.) 

 Equitable Easement 

In order to grant an equitable easement, three factors must be present. (Hansen v. Sandridge 

Partners, L.P. (2018) 22 Cal.App.5th 1020, 1027-28 quoting Nellie Gail Ranch Owners Assn. v. 

McMullin (2016) 4 Cal.App.5th 982, 1003-04.) First, the defendant must be innocent, his or her 

encroachment must not be willful or negligent. (Ibid.) Second, unless the rights of the public would be 

harmed, the court should stop the encroachment if the burdened landowner ‘will suffer irreparable 

injury … regardless of the injury to the encroacher. (Ibid.) Third, the hardship to the encroacher from 

ordering removal of the encroachment ‘must be greatly disproportionate to the hardship caused 

plaintiff by the continuance of the encroachment. (Ibid.) “Unless all three prerequisites are 

established, a court lacks the discretion to grant an equitable easement.” (Ibid.)  

Although Cross-Complainant appears to be asking for an equitable easement for her to continue using 

the path on Cross-Defendant’s property, Cross-Defendants have presented evidence that Cross-

Complainant has never used the concrete path to inspect her garage. (UMF 7:20) Thus, it appears that 

there is no encroachment by Cross-Complainant that would justify an equitable easement.  

As such, Cross-Defendants have met their burden of establishing that “one or more elements of the 

cause of action cannot be established.” (CCP §437c (p)(2).) Cross-Defendants’ motion for summary 

adjudication as to Count 8 of the Cross-Complainant for declaratory relief – prescriptive 

easement/equitable easement is granted. 

Count 9 – Financial Elder Abuse 

Financial abuse of an elder occurs when a person “[t]akes, secretes, appropriates, obtains, or retains 

real or personal property of an elder or dependent adult for a wrongful use or with intent to defraud, 

or both.” (Cal. Wel. & Inst. Code §15610.30(a)(1).)  

The allegations related to this cause of action do not identify what real or personal property of Cross-

Complainant was allegedly obtained by Cross-Defendants. As Cross-Defendants suggest, it appears 

that Cross-Complainant is referencing her alleged easement to use the concrete path along the side 

of Cross-Defendant’s house. (see e.g. Cross-Complaint at ¶56.) As noted above, she did not have an 

easement for that area – just an agreement to be able to inspect her garage when needed. (UMF 

7:20.) The only other reference to the taking of property appears to be the allegation that Cross-

Defendants used her property “to store trash against her stucco garage.” (Complaint at ¶58.) Merely 

leaning trash against a structure owned by Cross-Complainant does not constitute the taking or 



 

 

retaining of property, as required for an elder financial abuse claim. 

Given the above, Cross-Defendants have met their burden of establishing that “one or more elements 

of the cause of action cannot be established.” (CCP §437c (p)(2).) Cross-Defendants’ motion for 

summary adjudication as to Count 9 of the Cross-Complainant for financial elder abuse is granted. 

Count 10 – Quiet Title 

“In order to quiet title, a plaintiff’s complaint ‘must include’ all of the following elements of the claim: 

(1) a description of the property that is the subject of the action; (2) the title of the plaintiff as to 

which a determination is sought and the basis of the title; (3) ‘[t]he adverse claims to the title of the 

plaintiff against which a determination is sought’; (4) the date as of which the determination is 

sought; and (5) a prayer for the determination of plaintiff’s title ‘against the adverse claims.’” 

(Weeden v. Hoffman (2021) 70 Cal.App.5th 269, 294 quoting Code of Civil Procedure §761.020 (a)-

(e).) 

“The object of [a quite title] action is to finally settle and determine, as between the parties, all 

conflicting claims to the property in controversy, and to decree to each such interest or estate therein 

as he may be entitled to.’” (Id. at 291 quoting Robin v. Crowell (2020) 55 Cal.App.5th 727, 740.) “The 

purpose of a quiet title action is to determine any adverse claim to the property that the defendant 

may assert, and to declare and define any interest held by the defendant, ‘so that the plaintiff may 

have a decree finally adjudicating the extent of his own interest in the property in controversy.’” 

(Ibid.)  

Cross-Complainant does not specify what boundary she is seeking the Court to determine in quieting 

title to 161 Ardmore, nor the date as of which the determination is sought. As noted above (Summary 

of Property Dispute Line), Cross-Complainant has received two different surveys (one of which was 

filed), showing two separate boundary lines. Cross-Defendants received a survey (which was filed) 

showing a third, separate boundary line. Cross-Complainant does not specify where she is looking to 

have the boundary drawn.  

This claim directly overlaps with Cross-Defendant’s claim for adverse possession, which is addressed 

and ruled upon by this Court in the concurrently heard arguments on Cross-Defendant/Plaintiffs’ 

motion for summary adjudication on their Second Amended Complaint. As that ruling disposes of this 

matter, the Court references and incorporates that ruling herein.   

Evidentiary Issues  

Request for Judicial Notice 

Plaintiff request the Court to take judicial notice of “each of the documents therein specified in 

paragraphs 8 and 17-22 of the Declaration of Kenneth Pritikin filed herewith,” without identifying 

what those documents are. In reviewing the Pritikin declaration, it appears that all the documents are 

documents filed in this matter. As such, the request is granted. (Cal. Evid. Code §452(d).) 

Plaintiffs’ requests 1-16, pertaining to this Court’s files in this matter, are granted on the same 

grounds. (Cal. Evid. Code §452(d).) 

Plaintiffs’ requests 17 and 18 are granted. (Cal. Evid. Code §452(c).) 



 

 

 
 

  

 
    

3. 9:00 AM CASE NUMBER:  MSC17-01709 
CASE NAME:  WIND VS. SHANE 
 HEARING ON SUMMARY MOTION  AS TO WIND & NIAZI AS PLAINTIFFS 
*TENTATIVE RULING:* 
 
Before the Court is Plaintiffs John Wind and Shiva Niazi’s Motion for Summary Adjudication (“MSA”). 

The MSA is unopposed.  

For the following reasons, the unopposed MSA is granted in part and denied in part. 

Factual Background 

Plaintiffs purchased the residential real property located at 155 Ardmore Road, Kensington, California 

in 2008. (Undisputed Material Fact, Issue 1, No. 1 (hereinafter “UMF [issue:fact].”) The lot 

immediately to the south, 161 Ardmore Road, was acquired by Defendant in 2013. (UMF 1:2.) The 

property line between the properties, which is the main dispute in this matter, runs generally 

east/west.  

Between the two properties is a picket fence running from the front of the houses toward the back of 

the lots – where it meets with the northern wall of 161 Ardmore’s garage, which continues west 

toward the back of the properties. (UMF 1:15-18.) There is a masonry wall extending from the back of 

the garage to the end of the property. (UMF 1:7-8.) To the north of the fence/garage, a cement path 

runs along the southern side of Plaintiffs’ house. (UMF 1:25.) Plaintiffs regularly use this path to 

traverse the length of their home. (UMF 1:26.) A stucco archway extends from Plaintiffs’ house, over 

the cement path, and down where the picket fence starts. The above layout has existed since 

approximately 1960. The below image is purely for illustrative purposes, showing the approximate 

location of the cement path, garage, picket fence (broken line), and archway: 

 

 



 

 

Beginning in about 2015, based upon a survey procured by Defendant, she began to assert that the 

property line did not run along the fence/garage wall, but instead extended about 1.5 feet north into 

Plaintiffs’ (purported) property. (UMF 2:42-44.) This new alleged property line would have extended 

several inches into the cement path along the southern side of Plaintiffs’ house. (UMF 2:42-43.) 

Defendant indicated that she was going to build a fence along this new allege property line. (UMF 

2:55-58.)  

Plaintiffs initiated the instant suit in September 2017 seeking, among other things, quiet title and 

declaratory relief establishing the property line between the properties. Defendant filed a cross-

complaint in April 2018 also seeking quiet title and declaratory relief seeking to have the property line 

established, among other tort claims.  

Summary of the Property Line Dispute 

The two properties at issue were created simultaneously on May 2, 1911 when the Kensington Park 

Subdivision Map was recorded. (UMF 1:3.) There is no indication as to whether the houses, or any 

structures, were on the lots at that time. It appears, however, that the garage at 161 Ardmore was 

built in 1926. (UMF 1:11.) The main landmarks of the garage, archway post, masonry wall, and fences 

were in their respective areas since at least 1960. (UMF 1:19.) In addition, since at least 1960, the 

concrete path has been on the southern side of 155 Ardmore. (UMF 1:25.) Thus, since at least 1960 

the fence, garage walls, and masonry wall have formed a physical and visual boundary between the 

two properties. (UMF 1:19.) (This did not mean that this was the property line, but merely that there 

was a physical barrier between the two properties.) There does not appear to be any dispute or 

inquiry into where the actual property line was until approximately 2014. 

In 2014, Plaintiffs submitted plans for a house remodel which included a survey (2014 Deak Survey) 

that placed the property boundary at the north wall of Defendant’s garage. (UMF 2:32-33, 36-37.) 

(That survey was not filed with the County Surveyor.) (St. John Decl. ¶14.) In June 2015, Defendant 

obtained her own survey (Moran Survey), which indicated that the property line was between 17 and 

18 inches north of the garage wall – directly on the concrete path south of 155 Ardmore. (UMF 2:42-

43.) (This survey was also not filed with the County Surveyor.) (St. John Decl. ¶16.)  

Thereafter, in August 2019 a second survey by Deak was prepared and filed with the County Surveyor 

(2019 Deak Survey). (St. John Decl. ¶14.) This was the earliest record of surveying relating to the two 

properties at issue in the County Surveyor Records. (Ibid.) Although there are some slight 

modifications from the 2014 Deak Survey, the measurements regarding the property line in the 2019 

Deak Survey are unchanged within a one-inch margin of error. (Ibid., Ex. 11) Then, in 2019 Defendant 

procured a new survey from Clark Stoner (Stoner Survey). (Motion at 15:1-2; Ex. 12.) The Stoner 

Survey was filed with the County Surveyor in 2020. (St. John Decl. ¶15 Ex. 12.) The Stoner Survey 

placed the property line approximately 11 inches north of, and essentially parallel to (within one-inch 

margin of error), the garage wall of 161 Ardmore – which is about 4.5 inches south of the concrete 

path. (Ibid.)  

The above area is called the “Disputed Strip.” It encompasses the land from Defendant’s garage wall 

(Deak survey) to either 11 inches north (Stoner survey) or up to 17-18 inches north of the garage wall 

(Moran survey), depending on what survey is considered.  



 

 

As for the Parties’ beliefs before this disagreement arose, Defendant noted during discovery that she 

believed the approximate boundary was “the south edge of the concrete path between Plaintiff’s 

home and responding party’s garage.” (UMF 2:76; Exh. 36 at 4:13-15.) Since moving in, Plaintiffs have 

used the concrete path, as well as the dirt strip between the concrete path and the garage wall/fence, 

indicating they believed the property line was likely along the fence/garage wall. (UMF 1:24-27, 32-

35.) Thus, before any surveys were conducted, it appears that the potential ‘disputed area’ would 

only include the dirt strip south of the cement path and north of the garage wall/fence. 

It is worth noting the Mr. Gregory St. John, a professional land surveyor, also prepared a survey of the 

land in 2022, which as of March 2022 (when the declaration was signed), it was under review by the 

County Surveyor as a draft record of survey. (St. John Decl. ¶17.)   

Standard 

“A party may move for summary adjudication as to one or more causes of action within an action … if 
the party contends that the cause of action has no merit, that there is no affirmative defense to the 
cause of action, … or that one or more defendants either owed or did not owe a duty to plaintiff or 
plaintiffs.” (Code of Civil Procedure (“CCP”) §§ 437c(f)(1).) “A motion for summary adjudication shall 
be granted only if it completely disposes of a cause of action, an affirmative defense, a claim for 
damages, or an issue of duty.” (Ibid.)  

A plaintiff moving for summary adjudication must prove each element of the cause of action; once 
the plaintiff does so, the burden shifts to the defendant to show a triable issue of at least one 
material fact. Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 849; CCP 437c(p)(1).) “A motion 
for summary adjudication shall be granted only if it completely disposes of a cause of action...” (CCP 
437c(f)(1); Nazir v. United Airlines, Inc. (2009) 178 Cal.App.4th 243, 251.) Even though a motion for 
summary judgment/adjudication is unopposed, the Court cannot grant summary adjudication unless 
plaintiff meets its initial burden. (See Johnson v. Superior Court (2006) 143 Cal.App.4th 297, 305 [trial 
court order granting summary judgment reversed despite lack of timely-filed declaration that was 
proper under CCP § 2015.5 because unless defendant meets his initial burden, summary judgment 
cannot be granted “even if the opposing party does not respond sufficiently or at all.”].)  

Analysis 

Plaintiffs first move for summary adjudication with respect to four separate causes of action (3rd, 9th, 

11th, and 12th). Each of these is addressed below.  

Declaratory Relief Regarding Adverse Possession (3rd Cause of Action) 

“The elements of an adverse possession claim consist of the following: (1) actual possession by the 

plaintiff of the property under claim of right or color of title; (2) the possession consists of open and 

notorious occupation of the property in such a manner as to constitute reasonable notice to the true 

owner; (3) the possession is adverse and hostile to the true owner; (4) the possession is uninterrupted 

and continuous for at least five years; and (5) plaintiff paid all taxes assessed against the property 

during the five-year period.” (Bailey v. Citibank, N.A. (2021) 66 Cal.App.5th 335, 351, numerous 

citations omitted.) “Unless each of these elements is established by the evidence, the plaintiff has not 

acquired title by adverse possession.” (Ibid.)  



 

 

 Possession Elements 

Plaintiffs purchased 155 Ardmore Road in 2008. (Separate Statement of Undisputed Material Fact, 

Issue No. 1: Fact No. 1 (hereinafter “UMF [Issue No.]:[Fact No.]”) Defendant obtained title to her 

property located at 161 Ardmore Road on April 10, 2013. (UMF 1:2.) At all times since 2008, Plaintiffs 

have used the concrete path, as well as the dirt strip between the concrete path and the garage 

wall/fence in an open and obvious manner and under color of title or claim of right. (UMF 1:24-27, 

32-35.) Plaintiffs’ use of that area was such as to provide reasonable notice to Defendant that 

Plaintiffs were claiming it as their own. (UMF 6, 26-27, 32-35.) The possession and use of this area was 

adverse and hostile to Defendant. (Ibid.) Plaintiffs have acted with the intent and purpose to indicate 

that they believed that the property line was located along the line made up of the 161 Ardmore 

garage wall, picket fence, and masonry wall. This differs from Defendant’s belief that the approximate 

boundary was “the south edge of the concrete path between Plaintiff’s home and responding party’s 

garage.” (UMF 76; Exh. 36 at 4:13-15.)  

 Payment of Taxes 

“The burden is on the adverse claimant of the fee to establish that no taxes were assessed against the 

land or that if assessed he paid them.” (Gilardi v. Hallam (1981) 30 Cal.3d 317, 326 citing Glatts v. 

Henson (1948) 31 Cal.2d 368, 372.) California Code of Civil Procedure section 325, titled, ‘What 

constitutes adverse possession under claim of unwritten title, “requires that payment of the property 

taxes must be ‘established by certified records of the county tax collector.’” (Nellie Gail Ranch Owners 

Assn. v. McMullin (2016) 4 Cal.App.5th 982, 1001.)  

“Ordinarily, when adjoining lots are assessed by lot number, the claimant to the disputed portion 

cannot establish adverse possession because he cannot establish payment of taxes.” (Ibid., numerous 

citations omitted.) However, “where the claimant by construction of buildings or other valuable 

improvements or by the building of fences has visibly shown occupation of a disputed strip of land 

adjoining the boundary, several cases have reasoned that the ‘natural inference’ is that the assessor 

did not base the assessment on the record boundary but valued the land and improvements visibly 

possessed by the parties.” (Gilardi, supra, 30 Cal.3d at 327., numerous citations omitted.) This 

concept was recognized over one-hundred years ago by the California Supreme Court in Price v. De 

Reyes (1911) 161 Cal.484, 489-90.  

Here, Plaintiffs present certified tax record of the county tax collector showing the payment of taxes 

for 155 Ardmore Road for tax years 2009-2010 through 2021-2022. (UMF 1:36.) (Plaintiffs’ counsel 

was informed that the Tax Assessor’s office was unable to provide property tax records prior to that 

time. (Pritikin Decl. ¶10.) There is a fence and a building (Defendant’s garage) which “visibly show[s] 

occupation of a dispute strip of land adjoining the boundary” between the properties. As there did 

not appear to be any filed surveys or other official markings back when the properties were first 

developed, it is reasonable that the assessor would have believed the property line ran along the 

length of the building when valuing the properties for tax assessment purposes. (Nellie Gail Ranch 

Owners Assn. 4 Cal.App.5th at 1001.)  

Given the above, Plaintiffs have met their burden “of persuasion to show there is no triable issue of 

material fact and thus it is entitled to judgment as a matter of law,” on this issue. (Aguilar, 25 Cal.4th 



 

 

at 850.) As the MSA is unopposed, Defendant has failed to rebut Plaintiffs’ evidence. As such, 

Plaintiffs’ motion for summary adjudication to their third cause of action for adverse possession is 

granted.  

Civil Harassment – §CCP 527.6 (9th Cause of Action) 

Requests for civil harassment restraining orders normally involve a specific process under CCP section 

527.6, which includes service and hearing requirements, and requires the filing of a mandatory 

judicial counsel form (CH-100). (See e.g. Schraer v. Berkeley Property Owners’ Ass’n. (1989) 207 

Cal.App.3d 719, 730; CCP §527.6.) Plaintiffs have cited no legal authority showing that they are not 

required to file the mandatory form or follow the specific procedures set forth in CCP section 527.6.  

Plaintiffs’ motion for summary adjudication to their ninth cause of action for civil harassment is 

denied. 

Violation of the Tree Obstruction of Views Ordinance (11th Cause of Action) 

Plaintiff moves for judgment under Contra Costa County Ordinance Code (“Contra Costa Ordinance”), 

Division 816-2, titled “TOV Tree obstruction of views combining district,” which Plaintiffs call 

“Kensington’s Tree Obstruction of Views Ordinance.” (Motion at Section V. C.) In accordance with 

816-2.202 of the Contra Costa Ordinance, “[a]ll land within a land use district combined with a –TOV 

tree obstruction of views combining district shall be subject to the provisions in this chapter.” There is 

no evidence that shows that Plaintiffs’ property is located in such a district. As such, the Court cannot 

determine if this Contra Costa Ordinance applies.  

Plaintiffs’ motion for summary adjudication to their eleventh cause of action for violation of the tree 

obstruction of views ordinance is denied.  

Continuing Nuisance (12th Cause of Action) 

A nuisance is defined, in relevant part, as: “Anything which is injurious to health, including, but not 

limited to, … [that which] is indecent or offensive to the senses, or an obstruction to the free use of 

property, so as to interfere with the comfortable enjoyment of life or property…” (Cal. Civil Code 

§3479.) A “public nuisance” is one “which affects at the same time an entire community or 

neighborhood, or any considerable number of persons…” (Cal. Civil Code §3480.) “A ‘private nuisance’ 

is defined to include any nuisance not covered by the definition of a public nuisance, and also includes 

some public nuisances.” (Mendez v. Rancho Valencia Resort Partners, LLC (2016) 3 Cal.App.5th 248, 

262, citations omitted.) 

Here, Plaintiffs allege a private nuisance, as the bamboo at issue only affects Plaintiffs’ property, and 

not the public at large. (UMF 4:5.) “A private nuisance cause of action requires the plaintiff to prove 

an injury specifically referable to the use and enjoyment of his or her land.” (Ibid. quoting Adams v. 

MHC Colony Park L.P. (2014) 224 Cal.App.4th 601, 610.)  

“Examples of interferences with the use and enjoyment of land actionable under a private nuisance 

theory are legion. ‘So long as the interference is substantial and unreasonable, and such as would be 

offensive or inconvenient to the normal person, virtually any disturbance of the enjoyment of the 

property may amount to a nuisance.’” (Koll-Irvine Center Property Owners Assn. v. County of Orange 



 

 

(1994) 24 Cal.App.4th 1036, 1041.)  

“[L]iability for nuisance does not require proof of damage to the plaintiff’s property, proof of 

interference with the plaintiff’s use and enjoyment of that property is sufficient.” (San Diego Gas & 

Electric Co. v. Superior Court (1996) 13 Cal.4th 893, 937.) “[L]iability for private nuisance requires 

proof of two additional elements … [1] proof that the invasion of the plaintiff’s interest in the use and 

enjoyment of land was substantial, i.e. that it caused the plaintiff to suffer ‘substantial actual 

damage,’ … [and 2 that the] ‘interference with the protected interest must not only be substantial, 

but it must also be unreasonable.” (Monks v. City of Rancho Palos Verdes (2008) 167 Cal.App.4th 263, 

303 quoting San Diego Gas & Electric Co., supra, 13 Cal.4th at 937-38, emphasis in original.)  

“The primary test for determining whether the invasion is unreasonable is whether the gravity of the 

harm outweighs the social utility of the defendant’s conduct.” San Diego Gas & Electric Co., 13 Cal.4th 

at 938.) The “standard is objective: the question is not whether the particular plaintiff found the 

invasion unreasonable, but ‘whether reasonable persons generally, looking at the whole situation 

impartially and objectively, would consider it unreasonable.” (Ibid.) 

Plaintiffs present evidence that Defendant has been growing bamboo on her side of the fence since at 

least 2013. (UMF 4.) At some point during or shortly after 2013, the bamboo began to grow under the 

fence and retaining wall and into Plaintiffs’ yard. (UMF 5.) Plaintiffs’ expert states that this type of 

bamboo tends to spread under fences when there isn’t a properly-installed and maintained rhizome 

barrier. (UMF 7.) Defendant does not have a rhizome barrier for the bamboo. (UMF 9.) As a result of 

the encroachment of the bamboo, Plaintiffs must periodically remove the bamboo from their 

property by hand, which they contend is a time-consuming and laborious process. (UMF 10.) 

Plaintiffs’ expert opines that it would cost approximately $22,500 for Defendant to install a proper 

rhizome barrier to prevent the bamboo from encroaching on Plaintiffs’ property. (UMF 11.)  

Plaintiffs also provide evidence that the bamboo is highly flammable and is dying, which could result 

in a significant fire danger. (UMF 12-15.) “In this state, however, a private nuisance action cannot be 

maintained for an interference in the use and enjoyment of land caused solely by the fear of a future 

injury.” (Koll-Irvine Center Property Owners Assn., 24 Cal.App.4th at 1041.)  

As noted above, Plaintiffs must show that the “invasion of the plaintiff’s interest in the use and 

enjoyment of land was substantial, i.e. that it caused the plaintiff to suffer ‘substantial actual 

damage.’” (Monks, 167 Cal.App.4th at 303.) Here, the only evidence Plaintiffs present is that they 

must “periodically remove the bamboo by hand” and that the process is “laborious and time-

consuming.” (UMF 10.) There is no mention as to how often this ‘periodic’ process takes place. Is it 

every week? Is it every one to two years? What is meant by the removal being ‘laborious’ and ‘time-

consuming?’ Without any context, Plaintiffs have failed to show that the invasion of their property is 

“substantial.”  

Given the above, Plaintiffs’ motion for summary adjudication to their twelfth cause of action is 

denied. 

Issues of Duty 

Plaintiffs next purport to move for summary adjudication on five ostensible ‘issues of duty.’ (Notice at 



 

 

2:18-3:6) These issues pertain to Plaintiffs’ Negligence (Fifth Cause of Action); Willful Misconduct 

(Sixth Cause of Action); False Light Invasion of Privacy (Seventh Cause of Action); Intentional Infliction 

of Emotional Distress (Eighth Cause of Action); and Slander of Title (Tenth Cause of Action).  

Initially, it is unclear what, exactly, Plaintiffs are asking the Court to hold with regard to each of the 

above “Issues of Duty.” For example, for issue five relating to Plaintiffs’ negligence cause of action, 

Plaintiffs (in the heading for the section, but not in the body) appears to ask the Court to hold that 

“Defendant owed a duty to Plaintiffs to not make statements to members of the public and to 

Plaintiffs that would foreseeably cause injury to Plaintiffs’ emotional health and which are made on 

the knowingly false premise that Defendant had long understood that the property line is 1.5 feet 

north of her garage.” (Motion at Section V. E.)  

“The essential elements of a cause of action for negligence are: (1) the defendant’s legal duty of care 

towards the plaintiff; (2) the defendant’s breach of duty – the negligent act or omission; (3) injury to 

the plaintiff as a result of the breach – proximate or legal cause; and (4) damage to the plaintiff.” 

(Leyva v. Garcia (2018) 20 Cal.App.5th 1095, 1103.) 

It appears that Plaintiffs are attempting to have the Court determine elements (1) and (2) of the 

negligence cause of action, without ruling on elements (3) and (4). This is not a proper basis for a 

summary adjudication motion. As the First District Court of Appeal has made clear: “Summary 

adjudication must completely dispose of the cause of action to which it is directed.” (Nazir v. United 

Airlines, Inc. (2009) 178 Cal.App.4th 243, 251.) Even if the Court could somehow hold that the 

Defendant had a duty as described by Plaintiffs, this would not resolve their negligence claim – as 

Plaintiffs still must show that they were injured by those actions, and must prove damages. 

In addition, according to CCP 437c, a “party may move for summary adjudication as to … one or more 

issues of duty, if the party contends that … one or more defendants either owed or did not owe a 

duty to the plaintiff or plaintiffs.” (CCP 437c(f)(1) emphasis added.) The question of whether a duty 

exists under certain circumstances is generally a question of law. (Ibid.) The classic setting where such 

an issue is raised is “in the context of insurance and the issue of duty to defend.” (Ibid.) In such a 

situation, it is “reasonable to conclude that this is why the Legislature included duty as an issue to be 

addressed in a motion for summary adjudication.” (Ibid.) “The language of the statute is clear and 

unequivocal, a plaintiff may seek a determination of whether a defendant or defendants owed a duty 

to the plaintiff.” (Transamerica Ins. Co. v. Superior Court (1994) 29 Cal.App.4th 1705, 1713 emphasis 

added.) It does not allow for the Court to determine what that duty is or how it is to be framed – 

which appears to be what Plaintiffs are requesting.  

Plaintiffs have cited no law to show their requests under CCP 437c are appropriate. Given the above, 

Plaintiffs’ motion for summary adjudication relating to the ‘issues of duty’ regarding their fifth, sixth, 

seventh, eighth, and tenth causes of action are denied. 

Defendant’s Eighteenth Affirmative Defense – Justified in Action 

Plaintiffs argue that “Defendant’s statement are not privileged for the reasons discussed regarding 

Issue No. 5.” The argument with relation to Issue No. 5 maintains that “Defendant’s statements were 

not privileged,” and discussed why Plaintiffs believe this to be the case.  



 

 

Defendant’s affirmative defense states: “Defendant was fully justified and privileged in taking all 

actions alleged in the Complaint to the extent that it actually took the actions alleged.” (emphasis 

added.) Defendant’s justification defense does not discuss or relate to statements made by 

Defendant, but explicitly notes that “all actions” by Defendant were fully justified. Although 

statements made by Defendant could be categorized as ‘actions’ taken by Defendant – the scope of 

this defense is much broader.  

Accordingly, Plaintiffs’ motion for summary adjudication related to Defendant’s eighteenth 

affirmative defense is denied.  

Evidentiary Issues 

Request for Judicial Notice 

Plaintiff request the Court to take judicial notice of “each of the documents therein specified in 

paragraphs 8 and 17-22 of the Declaration of Kenneth Pritikin filed herewith,” without identifying 

what those documents are. In reviewing the Pritikin declaration, it appears that all the documents are 

documents filed in this matter. As such, the request is granted. (Cal. Evid. Code §452(d).)  

Plaintiffs’ requests 1-4, pertaining to this Court’s files in this matter, are granted on the same 

grounds. (Cal. Evid. Code §452(d).) 

Plaintiffs’ requests 5 and 6 are granted. (Cal. Evid. Code §452(c).) 

Plaintiffs’ requests 7-8 are denied. 

Plaintiffs’ request 9 is granted. (Cal. Evid. Code §452(c) 
 

 

  

 
    

4. 9:00 AM CASE NUMBER:  MSC19-01842 
CASE NAME:  ST MARK'S CHURCH VS. CALIFORNIA-NEVADA 
 HEARING ON SUMMARY MOTION  ADJUDICATION+0003+ 
*TENTATIVE RULING:* 
 
 
 

Defendant California-Nevada Annual Conference of the United Methodist Church’s motion 
for summary adjudication of causes of action one, two, three and four in the complaint is granted. 
As to the declaratory relief claims, the Court declares that Plaintiff St. Mark’s Church of Orinda and 
Moraga is not the fee simple owner of the Parsonage on Fiesta Circle and that St. Mark’s Methodist 
Church of Orinda, California is not the fee simple owner of the Church on Moraga Way.  

 
Plaintiffs St. Mark’s Church of Orinda and Moraga and St. Mark’s Methodist Church of Orinda, 

California (“St. Mark’s”) sued California-Nevada Annual Conference of the United Methodist Church 
(“United Methodist”) for declaratory relief, quiet title, trespass, fraud, conversion and unfair business 
practices. United Methodist filed a cross-complaint for quiet title. The main dispute here involves who 
owns the Church Property (on Moraga Way) and the Parsonage (on Fiesta Circle). Plaintiff St. Mark’s 



 

 

Church of Orinda claims ownership of the Parsonage and Plaintiff St. Mark’s Methodist Church of 
Orinda, California claims ownership of the Church.  

 
United Methodist filed this motion for summary adjudication arguing that the claims for 

declaratory relief and quiet title in the Second Amended Complaint fail. In the first and second causes 
of action (declaratory relief), St. Mark’s seeks a judgment declaring that it is the fee simple owner of 
the two properties. (SAC Prayer for Relief (a).) In the third and fourth causes of action (quiet title), St. 
Mark’s seeks a judgment quieting title to the two properties in its favor and to the exclusion of United 
Methodist and all persons known. (SAC Prayer for Relief (b).) St. Mark’s alleges several other issues 
included as part of the declaratory relief causes of action, but these various issues all relate to the 
issues included in the prayer for relief, namely whether St. Mark’s has a fee simple ownership of the 
two properties.  

 
In this motion, United Methodist seeks an order that it is entitled to summary adjudication of 

the first, second, third and fourth causes of action. But, United Methodist goes farther and also seeks 
“a declaration of its ownership interest in the Church Property and Parsonage”. (Notice p. 3.) This last 
request from United Methodist seeks affirmative relief that goes beyond what is allowed when a 
defendant seeks summary adjudication on a cause of action. If successful with this motion, United 
Methodist can obtain a declaration that St. Mark’s is not the fee simple owner of the two properties. 
(See, e.g. Essick v. Los Angeles (1950) 34 Cal.2d 614, 624-625.) But United Methodist has not shown 
that it is entitled to affirmative relief in the form a declaration that United Methodist is the owner of 
the properties.  

 
Legal Standard  
 
This is a dispute between two religious organizations. “State courts must not decide questions 

of religious doctrine; those are for the church to resolve. Accordingly, if resolution of the property 
dispute involves a doctrinal dispute, the court must defer to the position of the highest ecclesiastical 
authority that has decided the doctrinal point. But to the extent the court can resolve the property 
dispute without reference to church doctrine, it should use what the United States Supreme Court 
has called the “ ‘neutral principles of law’ ” approach. (Jones v. Wolf (1979) 443 U.S. 595, 597.) The 
court should consider sources such as the deeds to the property in dispute, the local church's articles 
of incorporation, the general church's constitution, canons, and rules, and relevant statutes, including 
statutes specifically concerning religious property, such as Corporations Code section 9142.” 
(Episcopal Church Cases (2009) 45 Cal.4th 467, 473.) 

 
The parties agree that this case does not involve a doctrinal dispute. Thus, the Court’s analysis 

here is based on the local church's articles of incorporation, the general church's constitution, canons, 
and rules, and relevant statutes, including statutes specifically concerning religious property, such 
as Corporations Code section 9142.  

 
Corporations Code section 9142(c) states that “No assets of a religious corporation are or 

shall be deemed to be impressed with any trust, express or implied, statutory or at common law 
unless one of the following applies: … (2) Unless, and only to the extent that, the articles or bylaws of 
the corporation, or the governing instruments of a superior religious body or general church of which 
the corporation is a member, so expressly provide.” 

 



 

 

In California-Nevada Annual Conf. of the United Methodist Church v. St. Luke's United 
Methodist Church (2004) 121 Cal.App.4th 754 (St. Luke’s) the issue was who controls a local church’s 
property when the local church (St. Luke’s) ends its affiliation with a national or worldwide religious 
denomination (United Methodist). After a court trial, the trial court found that the local church held 
the church property in trust not only for the use and benefit of the local church, but also for the use 
and benefit of United Methodist. The court also ruled that the local church could not revoke that 
trust. (Id. at 757.)  

 
The Court of Appeal affirmed the finding that the property was held in trust, but reversed the 

trial court’s finding that the local church could not revoke the trust. The Court Appeal explained that 
there was substantial evidence to support the trial court’s finding that the property was held in trust. 
(Id. at 757, 764-766.) That evidence included that five of nine property deeds contained trust clauses 
in favor of United Methodist. The local church’s articles of incorporation stated that a purpose of the 
corporation was to establish and maintain a church “as a part of and affiliated with the Methodist 
Denomination” and “to do all things necessary or convenient to carry out the purpose of said 
corporation.” To be affiliated with the Methodist Denomination, the local church was required to 
adhere to the “articles, rules, usage and discipline of the Methodist Denomination”, which included 
the Book of Discipline. When the local church was incorporated, the Book of Discipline required trust 
clauses in property deeds. (Id. at 764-766.) The rules of the general church, United Methodist, section 
2537 of the Book of Discipline required an incorporated local church's real property to be “held by 
and/or conveyed to the corporate body in its corporate name, in trust for the use and benefit of such 
local church and of The United Methodist Church” and that “[e]very instrument of conveyance of real 
estate shall contain the appropriate trust clause as set forth in the Discipline (§ 2503).” (Id. at 765.)  

 
The Court of Appeal held that Corporations Code section 9142(c)(2) does not authorize a 

general church to create a trust interest for itself in property owned by a local church simply by 
issuing a rule declaring that such a trust exists, and that a local church's creation of a trust interest in 
favor of the general church, including a trust interest created by the local church's agreement to a 
general church's rule calling for the local church to hold property in trust for the general church, may 
be revoked by the local church unless the local church has expressly declared that trust to be 
irrevocable. (Id. at 757.)  

 
St. Mark’s argues that St. Luke’s is still helpful to them because Episcopal Church Cases 

involved a trust imposed by the general church whereas St. Luke’s involved a trust created by the 
local church. (Episcopal Church Cases, supra, 45 Cal.4th at 491.) St. Luke’s is not helpful here. In 
Episcopal Church Cases the California Supreme Court disagreed with St. Luke’s analysis 
that “subdivision (c)(2) of Corporations Code section 9142 does not authorize a general church to 
create a trust interest for itself in property owned by a local church simply by issuing a rule declaring 
that such a trust exists … .” Instead, the California Supreme Court found that “ ‘[I]n a hierarchically 
organized church, the “general church” can impress a trust on a local religious corporation of which 
the local corporation is a “member” if the governing instruments of that superior religious body so 
provide.’ ” (Episcopal Church Cases, supra, 45 Cal.4th at 491-492; see also, New v. Kroeger (2008) 167 
Cal.App.4th 800, 824 [“it is the national church that is the trustor of the trust it created, and 
only it could revoke the trust”].)  

 
In Episcopal Church Cases the local church disaffiliated itself from a larger, general church 

with which it had been affiliated. Both the local church and the general church claim ownership of the 



 

 

local church building and the property on which the building stands. The court found that the general 
church, not the local church, owns the property in question. Episcopal Church Cases explained that 
“[a]lthough the deeds to the property have long been in the name of the local church, which church 
agreed from the beginning of its existence to be part of the greater church and to be bound by its 
governing documents. These governing documents make clear that church property is held in trust for 
the general church and may be controlled by the local church only so long as that local church 
remains a part of the general church. When it disaffiliated from the general church, the local church 
did not have the right to take the church property with it.” (Id. at 473.)  

 
In Classis of Central California v. Miraloma Community Church (2009) 177 Cal.App.4th 750 

(Classis) the local church tried to leave the general church. The Court of Appeal affirmed the trial 
court’s ruling that the local church could not leave the general church without permission based on 
the local church’s commitment to the general church’s constitution as shown tin the articles and 
bylaws and its actions over the years. (Id. at 765.) The local church’s articles of stated that its primary 
purpose was to maintain a church in accordance with the doctrines, laws, rules, usages and disciplines 
of the general church. The local church’s bylaws and articles made the local church subordinate the 
general church’s hierarchical authority, and condition disaffiliation on the prior written consent of the 
classis (a unit of the general church with judiciary powers). (Id. at 756-757.)  
 

Facts 
 
United Methodist’s challenge to the declaratory relief and quiet title claims turns on whether 

St. Mark’s owns the two properties outright or whether St. Mark’s holds the properties in trust for 
United Methodist. Ownership of both properties is based on the same general theory with only a few 
factual differences between the two properties.  

 
St. Mark’s was incorporated in 1960. (D’s Ex. G; Ps’ ex. 8.) The 1960 Articles of Incorporation 

stated that St. Mark’s (known as Orinda-Moraga Methodist Church as that time) “is a subordinate 
body organized and existing by virtue of the laws, regulations, and church government of THE 
METHODIST CHURCH…” Article II states that St. Mark’s primary purpose is “to maintain one or more 
places of public worship; and to conduct the ecclesiastical affairs of the corporation in accordance 
with the laws, usages, ministerial appointments and discipline of THE METHODIST CHURCH, insofar as 
the same are consistent with the laws of the State of California.” Article VIII states that “The 
corporation shall adopt by-laws consistent with the Discipline of The Methodist Church insofar as the 
said Discipline is consistent with the laws of the State of California.” St. Mark’s amended its Articles of 
Incorporation in 1962 and 1967, but made no changes to the language quote above. (D’s Ex. H and I; 
Ps’ ex. 8.) 

 
St. Mark’s is a local church of the California-Nevada Annual Conference of the United 

Methodist Church, which is part of the Worldwide United Methodist Church. (D’s Ex. N: Carcano 
Depo. 15:9-17:15.) The Book of Discipline holds the United Methodist constitution, its doctrine, social 
principals and its administrative rules. (D’s Ex. N: Carcano Depo.23:5-10.) It is undisputed that the 
Book of Discipline has been in existence for several hundred years. It is currently published every four 
years with changes made to the Book of Discipline overtime. (D’s Ex. N: Carcano Depo. 27:22-29:8.) In 
1968, the Methodist Churched merged with the Evangelical United Brethren Church and became the 
United Methodist Church. (D’s Ex. N: Carcano Depo. 47:25-48:2.) Prior to 1968, the Book of Discipline 
was the Doctrines and Discipline of the Methodist Church. (D’s Ex. N: Carcano Depo. 47:14-48:9.) 



 

 

After, 1968, the Book of Discipline was called the Book of Discipline of the United Methodist Church. 
(D’s Ex. N: Carcano Depo. 48:3-6.)  

 
The 1960 Book of Discipline states that title to all real property, “now owned or here-after 

acquired by an incorporated local church… shall be held by and/or conveyed to the corporate body in 
its corporate name, in trust, nevertheless, for the use and benefit of such local church and of The 
Methodist Church. Every instrument of conveyance of real estate shall contain the appropriate trust 
clause…”. (D’s ex. U ¶169.) Local churches do not have to comply with this section if the local laws 
require the property to be held in another manner. (D’s ex. U ¶169.) The trust clause in the 1960 
Book of Discipline provided specific language that should be used. (D’s ex. U ¶174.) The 1960 Book of 
Discipline was operative from 1960 to 1964. (D’s ex. S: Knudsen dec. ¶8.)  

 
The 2016 Book of Discipline states that “All properties of United Methodist local churches and 

other United Methodist agencies and institutions are held, in trust, for the benefit of the entire 
denomination, and ownership and usage of church property is subject to the Discipline… The trust is 
and always has been irrevocable, except as provided in the Discipline.”  (D’s ex. T ¶ 2501.) The trust 
clause provides specific language that should be used. (D’s ex. T ¶ 2503.) “All provisions of the 
Discipline relating to property… are conditioned upon their being in conformity with the local laws, 
and in the event of conflict therewith the local laws shall prevail…” (D’s ex. T ¶ 2506; see also ¶ 2508.) 
The 2016 Book of Discipline was published in 2016 and is the current operative version. (D’s ex. S: 
Knudsen dec. ¶5.) 

 
In 1960, the grant deed giving the Parsonage property to St. Mark’s included the following 

language: 
 
“In trust, that such premises shall be held, kept and maintained as a place of 
residence for the use and occupancy of the ministers of The Methodist Church who 
may from time to time be entitled to occupy the same by appointment; subject to 
the Discipline and usage of said church, as from time to time authorized and 
declared by the General Conference and by the Annual Conference within whose 
bounds the said premises are situated. This provision is solely for the benefit of the 
grantee, and the granter reserves no right or interest in said premises.”  
 

(D’s ex. C; P’s ex. 3.) The language included in the 1960 deed is identical to the language 
required for parsonage property in section 174 of the 1960 Book of Discipline. This language 
is also nearly identical to the language in section 2503 of the 2016 Book of Discipline. The 
only substantive change is from “ministers of The Methodist Church” to “ordained ministers 
of The United Methodist Church”.  

 
In 1961, the grant deed giving the Church property to St. Mark’s included the following 

language:  
 
“In trust, that such premises shall be held, kept and maintained as a place of divine 
worship of the Methodist ministry and members of The Methodist Church; subject 
to the Discipline and usage of said church, and ministerial appointments of said 
church as from time to time authorized and declared by the General Conference and 
by the Annual Conference within whose bounds the said premises are situated. This 



 

 

provision is solely for the benefit of the grantee, and the granter reserves no right or 
interest in said premises.”  
 

(D’s ex. D; (P’s ex. 2 attaches an incomplete copy of this document).) The language included 
in the 1961 deed is identical to the language required for places of worship in section 174 of 
the 1960 Book of Discipline. This language is also nearly identical to the language in section 
2503 of the 2016 Book of Discipline. The only substantive change is replacing “Methodist” 
with “United Methodist”. 

 
In 2019, St. Mark’s changed its Articles of Incorporation to disassociate from California-

Nevada Annual Conference of the United Methodist Church and the United Methodist Church. (D’s 
ex. J.) In 2019, St. Mark’s Methodist Church of Orinda, California transferred title of the Parsonage to 
St. Mark’s Church of Orinda and Moraga. (D’s ex. E; P’s ex. 4.) In 2020, St. Mark’s Methodist Church of 
Orinda, California transferred title of the Church property to St. Mark’s Church of Orinda and Moraga. 
(D’s ex. F; P’s ex. 5.) The 2019 and 2020 deeds did not include the trust clauses.  

 
St. Mark’s opposition evidence includes a discussion of the history of the properties from St. 

Mark’s perspective. (P’s ex. 1: Johnson Dec.) Both properties were purchased used money from local 
church members and a loan from the general church. The loans have been paid back. (P’s ex. 1: 
Johnson Dec.¶ 6; P’s ex. 6 and 7.)  

 
St. Mark’s evidence also explains what caused them to leave The United Methodist Church. 

The dispute stems from the re-assignment of a beloved pastor to another location and then the 
general church had work done on the Parsonage. This work was done without St. Mark’s permission 
and made the property uninhabitable. (P’s ex. 1: Johnson Dec. ¶¶ 10-11 and ex. 9.)  

 
St. Mark’s also relies on some inadmissible evidence. The Court’s ruling on the United 

Methodist’s objections to evidence are discussed below.  
 
Analysis 
 
This evidence is sufficient to show that the two properties were held in trust for United 

Methodist. 1960 Book of Discipline required that property held by a local church by held “in trust… for 
the use and benefit of such local church and of The Methodist Church.” St. Mark’s 1960 Articles of 
Incorporation show an intent to be bound by the Book of Discipline. In addition, both the Parsonage 
and the Church Property included the exact language required by the 1960 Book of Discipline. These 
documents show an intent by St. Mark’s to be bound by the Book of Discipline, the main governing 
document for The United Methodist Church. These documents also show that in 1960 and 1961 St. 
Mark’s agreed to hold the properties in trust by including the exact language required by the 1960 
Book of Discipline. Furthermore, the 2016 Book of Discipline states that title to all real property, “now 
owned or here-after acquired by an incorporated local church… shall be held by and/or conveyed to 
the corporate body in its corporate name, in trust, nevertheless, for the use and benefit of such local 
church and of The Methodist Church.”  

 
All this evidence together shows that St. Mark’s that agreed to hold the church property is 

held in trust for the general church. The language from 1960 suggests that St. Mark’s held the 
property in trust for itself and for United Methodist, while the language from 2016 suggests that St. 



 

 

Mark’s may have held the property in trust for the benefit of United Methodist only. Under either 
version of events, however, St. Mark’s holds the property in trust for United Methodist. Thus, when 
St. Mark’s disaffiliated from the general church it did not have the right to take the church property 
with it.  

 
Although each case must be determined don the evidence before it, the Court finds that the 

first half of St. Luke’s is instructive here. The evidence here is similar to that evidence. First, all of 
property deeds here included the trust clauses required by the Book of Discipline while in St. Luke’s 
about half the properties contained the required trust clause. Next, the articles of incorporation of 
both local churches stated they would operate in accordance with the “laws, usages, ministerial 
appointments and discipline of THE METHODIST CHURCH” or the “articles, rules, usage and discipline 
of the Methodist Denomination”.  Here and in St. Luke’s the Book of Discipline states that local 
churches hold real property in trust for the United Methodist Church. Finally, in St. Luke’s the court 
noted that there was no state statute prohibiting a finding that the local church held the property in 
trust for itself and for the general church. Here too, St. Mark’s cite no state statute that invalidates St. 
Mark’s holding the properties in trust for United Methodist.  

 
United Methodist has therefore, met its burden of proof on the declaratory relief and quiet 

title causes of action.  
 
St. Mark has the burden of showing a triable issue of material fact. St. Mark points out that 

both the 1960 Book of Discipline and 2016 Book of Discipline required that property be held in a 
manner permitted by local law. Similarly, St. Mark’s 1960 Articles of Incorporation required 
compliance with California law. St. Mark’s then argues that no trust was created under California law. 
The Court does not find this argument persuasive. Episcopal Church Cases and St. Luke’s both show 
how in facts very similar to the ones here a trust was created. 

 
St. Mark’s argues that even if a trust was created, it was revocable. In the second half of St. 

Luke’s the court found that the local church could revoke the trust. After St. Luke’s, Episcopal Church 
Cases made it clear that in a hierarchically organized church, such as the situation here, the general 
church can impress a trust on a local religious corporation of which the local corporation is a member 
if the governing instruments of that superior religious body so provide. By 2016 the Book of Discipline 
stated that the property held in trust by the local churches are irrevocable.  

 
St. Mark’s also points to the fact that it paid off its mortgages to United Methodist, but 

nothing in that evidence shows that the trust clauses, required by the Book of Discipline, were linked 
to these mortgages. St. Mark’s also provides evidence on its 2019 dispute with United Methodist, but 
that evidence does not change the trust analysis here.  

 
St. Mark’s argues that United Methodist has not addressed their affirmative defenses and 

thus cannot prevail on this motion. United Methodist’s moving papers showed how St. Mark’s could 
not prevail on the claims in the Second Amended Complaint. United Methodist did not move on its 
affirmative defenses and thus, was not required to address them in its motion.  

 
The Court finds that St. Mark’s has not met its burden of showing there is a triable issue of 

material facts here.  
 



 

 

Objections to Evidence  
 
Plaintiffs’ objections to evidence are overruled. The objections to facts included in the 

separate statement is improper as “facts” are not evidence. The objections to evidence are not in the 
proper format. Objections to specific evidence must be referenced by the objection number in the 
right column of a separate statement in opposition or reply to a motion. (CRC 3.1354.) It appears that 
Plaintiffs included objections a couple of times their separate statement in opposition to the motion, 
but this was not done consistently. The objections to evidence document must: (1) Identify the name 
of the document in which the specific material objected to is located; (2) State the exhibit, title, page, 
and line number of the material objected to; (3) Quote or set forth the objectionable statement or 
material; and (4) State the grounds for each objection to that statement or material. (CRC 
3.1354(b)(1)-(4).) Plaintiffs’ objections to evidence fail to comply with requirements 1, 2 and 3.  

 
To the extent the Court could determine what Plaintiffs are objecting to and why, the Court 

rules as follows: 
 
Objection 1: objects to paragraph 11 in the Second Amended Complaint and to the 1960 

Articles of Incorporation for St. Mark’s. These objections are overruled.  
 
Objection 2: Plaintiff objects to the same evidence discussed in objection 1. In addition, 

Plaintiff objects to the 2019 Articles of Incorporation, to a portion of Johnson’s deposition transcript 
and to portions of Carcano’s deposition transcript.  These objections are overruled. 

 
Objection 3: The November 1987 letter from St. Marks to the Methodist Church. This 

objection is overruled.  
 
Defendant also generally objected to entire paragraph at a time, rather than targeting the 

objection are a specific sentence or clause and failed to quote the language objected to in violation of 
with CRC 3.1354(b)(3). 

 
The Court rules on Defendant’s objections to evidence as follows: 
 
1. Overruled. Johnson is an experienced attorney with significant experience in trusts and 

grant deeds. The Court finds that Johnson is a qualified expert, but she expert opinions cannot be 
used as substitute for the Court’s findings. The main question here is whether or not the properties 
are held in trust for United Methodist and that is an issue for the Court to decide.  

2. Overruled.  
3. Overruled.  
4. Overruled.  
5. Overruled as to the existence of the deeds. Sustained as to the legal effect of the deeds. 
6. Overruled as to the existence of the deeds. Sustained as to the legal effect of the deeds.  
7. Overruled.  
8. Overruled.  
9. Overruled.  
10. Overruled.  
11. Overruled.  
12. Overruled. 



 

 

13. Overruled.  
14. Overruled.  
15. Sustained.  
16. Sustained.  
17. Sustained.  
18. Sustained.  
19. Sustained.  
20. Overruled as to authentication of exhibits 6 and 7. Sustained as to the legal conclusions 

discussed in the second half of the paragraph.  
21. Overruled.  
22. Overruled.  
23. Overruled.  
24. Sustained.  

 
 

 

  

 
    

5. 9:00 AM CASE NUMBER:  MSC20-01490 
CASE NAME:  VOLTAIRE VS CITY OF EL CERRITO, ET AL. 
 HEARING ON SUMMARY MOTION   
*TENTATIVE RULING:* 

 

The motion for summary judgment filed by defendant City of El Cerrito (“City”) is granted. 
Plaintiff fails to show a dispute of material fact as to the proper presentation and rejection of a 
government claim prior to commencing suit. The City’s request for fees pursuant to Code of Civil 
Procedure section 1038 is granted in the amount of $9,400.  

Background 

Plaintiff Mirtau Voltaire has alleged that she was driving in the City of El Cerrito (the "City") on 
October 27, 2019 when she sustained damages from falling tree branches. The trees from which the 
branches fell were located on the median between property owned by Sumrad Investments (“Hotel”) 
and the street.  

Plaintiff filed this suit for damages on August 4, 2020 against the City of El Cerrito and the 
Hotel. After a demurrer by the Hotel was partially sustained, the Second Amended Complaint (“SAC”) 
was filed on April 2, 2021. In the SAC, plaintiff alleged a single cause of action against the City for 
Dangerous Condition of Public Property pursuant to Government Code section 835. In paragraph 14 
of the SAC, she alleged “[a] tort claim was mailed to the EI Cerrito City Counsel [sic] on December 21, 
2019. The City of El Cerrito rejected this claim on February 4, 2020.” The City answered the SAC in 
May 2021, denying plaintiff’s allegations.  

In March 2022, the Court granted a motion for summary judgment filed by the Hotel on the 
basis that the hotel did not owe plaintiff a duty to maintain the trees. The current motion for 
summary judgment was filed by the City shortly thereafter.  

The City argues, in sum, that plaintiff’s allegation concerning presentation of a Government 



 

 

Code claim (paragraph 14 of the SAC) is false, that plaintiff never submitted a claim to the City, that it 
is too late to do so now, and that plaintiff never sought leave from the Court to file a late claim. The 
City requests $11,750 in attorneys’ fees for bringing this motion, pursuant to Code of Civil Procedure, 
§ 1038. 

There are only three material facts in the City’s separate statement: (1) that plaintiff’s sole 
cause of action against the City seeks to assert tort liability against a public entity based on an 
incident that occurred on October 27, 2019, (2) plaintiff at no time presented a government claim 
form to the City related to this incident, and (3) plaintiff has not applied for permission to file a late 
claim pursuant to Government Code section 911.4. 

The City’s motion is supported by the Declaration of Christopher W. Vincent (hereinafter 
“Vincent Decl.”), counsel for the City. He attaches a declaration from the City Clerk, stating no claim 
(or other actual notice) was ever received by the City, written communications from the County of 
Contra Costa to plaintiff, stating the County was not the public entity with whom a claim needed to 
be filed, a letter from the City’s counsel regarding the lack of merit underlying this case and warning 
concerning fees, plaintiff’s SAC, and discovery responses exchanged in this matter.  

The motion is unopposed. 

Standard  

The motion for summary judgment shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a judgment as 
a matter of law. (Code Civ. Proc., § 437c (c).) The scope of the moving party’s initial burden is defined 
by the pleadings. (See 580 Folsom Assocs. v. Prometheus Dev. Co. (1990) 223 Cal. App. 3d 1, 18.)  

A defendant or cross-defendant has met his or her burden of showing that a cause of 
action has no merit if the party has shown that one or more elements of the cause of 
action, even if not separately pleaded, cannot be established, or that there is a 
complete defense to the cause of action. Once the defendant or cross-defendant has 
met that burden, the burden shifts to the plaintiff or cross-complainant to show that 
a triable issue of one or more material facts exists as to the cause of action or a 
defense thereto. The plaintiff or cross-complainant shall not rely upon the allegations 
or denials of its pleadings to show that a triable issue of material fact exists but, 
instead, shall set forth the specific facts showing that a triable issue of material fact 
exists as to the cause of action or a defense thereto. 

(Code Civ. Proc., § 437c (o), (p)(2).) 

Even where motion is unopposed, or the opposition is flawed, the Court cannot grant 
summary judgment unless the moving party meets its initial burden. (See Johnson v. Superior Court 
(2006) 143 Cal.App.4th 297, 305.)  

Discussion  

With limited exceptions, an action for "money or damages" may not be maintained against a 
public entity unless a written claim has first been timely presented to the defendant and rejected in 
whole or in part. (Gov. Code, § 905 [stating requirement and listing exceptions]; § 945.4 [prohibiting 
suit in absence of claim].) Claims presentation requirements, according to the Law Revision 
Commission, serve two basic purposes (1) they give the governmental entity an opportunity to settle 
prior to suit, and (2) they permit the entity to make an early investigation of the facts in order to 
defend itself against unjust claims. (Cal. Government Tort Liability Practice (4th ed. Cal CEB) § 5.6, 



 

 

citing 4 Cal. Law Revision Com. Rep. (1963) 1008.) Claims presentation requirements also facilitate 
fiscal planning for potential liabilities and avoidance of similar liabilities in the future. (Baines Pickwick 
Ltd. v City of Los Angeles (1999) 72 Cal.App.4th 298, 303.) 

Here, notwithstanding paragraph 14 of her SAC, which the City’s evidence undermines, 
plaintiff presents no facts that would show she did submit a claim to the City. In response to discovery 
requests, plaintiff admits having submitted only one claim—one sent to Contra Costa County, not the 
City, and admits receipt of only one rejection—from Contra Costa County.  

The City also provides evidence that plaintiff knew or should have known that her claim had 
not been submitted to the proper entity. At the time plaintiff received such notice on January 29, 
2020, she still had nearly three months to file a claim with the City before the six-month deadline. 
(See Vincent Decl., Ex. E.) The City’s evidence indicates further that it had no actual notice of any 
claim. (Declaration of Holly M .Charlety, ¶5, attached to Vincent Decl. as Ex. H.) 

The doctrine of substantial compliance does not apply if there is a complete failure to serve 
any responsible officer of the appropriate entity. (See Olson v Manhattan Beach Unified Sch. Dist. 
(2017) 17 Cal.App.5th 1052, 1060; Santee v. Santa Clara County Office of Educ. (1990) 220 Cal.App.3d 
702, 713-714; Judicial Council of California v. Superior Court (2014) 229 Cal.App.4th 1083, 1091.) 
Accordingly, substantial compliance does not apply here.  

Fees 

The City requests $11,750 in attorneys’ fees pursuant to Code of Civil Procedure section 1038. 
That statute provides, in relevant part, that upon granting summary judgment in favor of a public 
entity, a fact finder must determine whether or not the plaintiff brought the proceeding with 
reasonable cause and in the good faith belief that there was a justiciable controversy under the facts 
and law which warranted the filing of the complaint. (Code Civ. Proc., § 1038 (a).) If the fact finder 
should determine that the proceeding was not brought in good faith and with reasonable cause, an 
additional issue shall be decided as to the defense costs reasonably and necessarily incurred by the 
party or parties opposing the proceeding, and the court shall render judgment in favor of that party in 
the amount of all reasonable and necessary defense costs. (Ibid.) “Defense costs” include reasonable 
attorney's fees. (Code Civ. Proc., § 1038 (b).) 

The statute applies to both filing and maintaining an action. (Hall v. Regents of University of 
California (1996) 43 Cal.App.4th 1580, 1586, citing Curtis v. County of L.A. (1985) 172 Cal.App.3d 
1243, 1252.) The lack of either good faith (determined based on a factual inquiry into the plaintiff's 
subjective state of mind) or reasonable cause (determined objectively) suffices to mandate an award 
of fees. (See Kobzoff v. Los Angeles County Harbor/UCLA Medical Center (1998) 19 Cal.4th 851, 862 
[clarifying that statute requires action to be maintained in both good faith and reasonable cause]; see 
also Hall, supra, at 1586 [defining good faith and reasonable cause].) 

The City argues the burden to demonstrate good faith and reasonable cause falls on plaintiff. 
The authority for that position is not entirely clear, but regardless of whether plaintiff or the City 
bears the burden on this issue, the City has shown lack of reasonable cause for maintenance of the 
action, particularly after the City’s September 22, 2021 correspondence to plaintiff’s counsel. (Vincent 
Decl., Ex. I.) That letter clearly cited to the authorities that would prohibit plaintiff’s success, and cited 
section 1038, but plaintiff neglected to address the issues raised. Accordingly, fees must be awarded 
to the City under Code of Civil Procedure, § 1038. 

However, it falls upon the City to show “defense costs reasonably and necessarily incurred.” 



 

 

Here, the only support provided for the dollar amount requested is in paragraph 12 of counsel’s 
declaration, which states, “I am a graduate of the University of Pennsylvania Law School, and I have 
been practicing law in California since 2003. My hourly billing rate for this matter is $235. I have billed 
approximately, and not less than, 50 hours in preparing the City's motion for summary judgment.” 
Nothing in that statement indicates why 50 hours were necessary. The Court finds that 40 hours 
would have been a reasonable amount of time spent and awards the City fees in the amount of 
$9,400.  

Fees are imposed against the plaintiff based on the mandates of the statute (see Suarez v. City of 
Corona (2014) 229 Cal. App. 4th 325, 332–335), but whether plaintiff and her attorneys make other 
arrangements as to whom should be responsible is outside the scope of this ruling. 
 

 

  

 

 

 

 

 

 
    

6. 9:00 AM CASE NUMBER:  MSC21-00232 
CASE NAME:  DOUGLAS PENA  VS JOEL MEJIA 
 *HEARING ON MOTION IN RE:  TO FILE CROSS COMPLAINT 
*TENTATIVE RULING:* 
 
Hearing continued to 8/12/22 by stipulation.  
 

 

  

 
    

7. 9:00 AM CASE NUMBER:  MSC21-00280 
CASE NAME:  QUON VS NED CLYDE CONSTRUCTION, INC 
 HEARING ON DEMURRER TO:  000100+0003-0004-0005-0006-0007+ 
*TENTATIVE RULING:* 
 

 Defendants’ demurrer to the complaint is sustained in part and overruled in part.  The 

demurrer is sustained, with leave to amend, as to the Fourth Cause of Action.  The demurrer is 

overruled as to the Third and Fifth Causes of Action. 

  An amended complaint shall be filed and served on or before July 29, 2022. 

Background  

 Plaintiffs Raymond Quon and Julie Quon, husband and wife, are both over the age of 65.  

Plaintiffs own a single family dwelling commonly known as 25 La Cintalla, Orinda.   On or about April 

6, 2015, Defendant NCC offered/proposed to perform work at the property for the Quons.  The work 



 

 

included installing “22 concrete piers” and “23 pipe piles” to the foundation of the home for a total 

cost of $142,470.00.   

 Plaintiffs alleged Defendants represented that the work has been performed as contracted on 

November 18, 2015.  Plaintiffs remitted the final payment and later discovered NCC installed 52 pipe 

piles, instead of the 22 concrete piers.  The foundation problems persisted. 

 Plaintiffs filed this action alleging breach of contract, negligence, fraud, negligent infliction of 

emotional distress, and financial elder abuse. 

 Demurrer 

 Pursuant to Code of Civil Procedure §§ 430.10, 430.30, and 430.50, Defendants demur to the 

Third Cause of Action (Fraud), Fourth Cause of Action (Negligent Infliction of Emotional Distress, and 

Fifth Cause of Action  (Financial Elder Abuse.) Defendants demur on the ground Plaintiffs failed to 

allege facts sufficient to state a cause of action. (CCP § 430.10(e).)   

Legal Standard 

 The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises issues of 

law, not fact, regarding the form or content of the opposing party's pleading.  (Donabedian v. Mercury 

Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a demurrer, all properly pleaded facts are 

admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 967.)  On demurrer the 

complaint must be liberally construed with a view to substantial justice between the parties.  (Code of 

Civil Procedure § 452.)   

 A demurrer lies only for defects appearing on the face of the complaint or from matters of 

which the court must or may take judicial notice.  (Code of Civil Procedure § 430.40; see Blank v. 

Kirwan (1985) 39 Cal.3d 311, 318.)  “If the complaint states a cause of action under any theory, 

regardless of the title under which the factual basis for relief is stated, that aspect of the complaint is 

good against a demurrer.”  (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38.) 

Third C/A (Fraud) 

 Defendants’ demurrer to the Third Cause of Action for Fraud is overruled.  Plaintiffs have 

alleged sufficient facts to state a cause of action. 

 Plaintiffs allege Defendant NCC did not install the 22 concrete piers and 23 pipe piles to the 

foundation in 2015. Instead, Defendants installed 52 pipe piles.  Defendants knew this but did not 

advise Plaintiffs.  Defendants represented to Plaintiffs that they recently completed work they were 

contracted to do on the property and thanked Plaintiffs for their business.   Plaintiffs allege 

Defendants intentionally suppressed facts and misrepresented materials facts.  As a result, Plaintiffs 

were damaged.   

  “To plead a cause of action for fraud the plaintiff must allege (1) a knowingly false 

representation by the defendant, (2) an intent to defraud or to induce reliance, (3) justifiable reliance, 

and (4) resulting damages. (Croeni v. Goldstein (1994) 21 Cal.App.4th 754, 758.) 

 Defendants demur on the ground Plaintiffs have not plead the fraud claim with the required 



 

 

particularity, including “who, what, when, or where” of the alleged incident.  Plaintiffs failed to 

identify the employees and any specific wrongful conduct.  Defendants argue Plaintiffs jump between 

alleging Defendant NCC, as an entity, and “all of them,” which leaves Defendants uncertain as to 

which defendant Plaintiff’s claim is aimed.  Defendants also demur on the ground Plaintiffs have not 

alleged the intent element, offering instead boilerplate conclusory allegations.  Finally, Defendants 

argue Plaintiffs have not alleged facts to establish the “reliance” elements.  Plaintiffs allege no facts 

showing Plaintiffs relied to their detriment on a false representation. 

 Plaintiffs opposed the demurrer arguing they have alleged each elements of the fraud cause 

of action with sufficient particularity “to allow defendant to understand fully the nature of the charge 

made."  (Stansfield v. Starkey (1990) 220 Cal.App.3d 59, 73.)  Plaintiffs argue the complaint lays out 

how Defendants defrauded Plaintiffs by intentionally misrepresenting that they had completed the 

worked specified in the Agreement and Plaintiffs relied on Defendants’ fraudulent representations.  

As to reliance, Plaintiffs argue the complaint alleges the element, as it alleges Plaintiffs remitted final 

payment after Defendants represented they had completed work under the Agreement. (Complaint, 

¶ 13.)   

 Furthermore, Plaintiffs argue that “‘less specificity is required when it appears from the 

nature of the allegations that the defendant must necessarily possess full information concerning the 

facts of the controversy.’”  (Wald v. TruSpeed Motorcars, LLC (2010) 184 Cal.App.4th 378, 394, 

internal quotation marks omitted.)   

 In California, fraud must be pled specifically; general and conclusory allegations do not 

suffice.  (Lazar v. Superior Court (1996) 12 Cal.4th 631, 645.) A plaintiff's burden in asserting a fraud 

claim against a corporate employer is even greater. In such a case, the plaintiff must ‘allege the 

names of the persons who made the allegedly fraudulent representations, their authority to speak, to 

whom they spoke, what they said or wrote, and when it was said or written." [Citation.]’ (Lazar v. 

Superior Court (1996) 12 Cal.4th 631, 645.) 

 Here, Plaintiffs simply allege NCC represented to Quon that the work had been completed.  

(Complaint, ¶12.)  Plaintiffs do not allege the individual making the representation on behalf of the 

corporation. However, as Plaintiffs point out less specificity is required when Defendants are in 

possession of full information concerning the facts. Here, it appears Defendants are have possession 

of that information.  Plaintiffs have alleged sufficient facts to state a claim for fraud.  The demurrer is 

overruled.  

Fourth Cause of Action (Negligent Infliction of Emotional Distress) 

 Demurrer to the Fourth Cause of Action for Negligent Infliction of Emotional Distress is 

sustained with leave to amend. 

 Plaintiffs incorporate the allegations from preceding paragraphs and further allege the action 

or inaction of Defendants was negligent and had the foreseeable result of causing Plaintiffs to suffer 

mental anguish, together with emotional and physical distress.   

 Defendants demur to the Fourth Cause of Action on the ground Plaintiffs did not incur 

physical impact or physical damage. “In general, a plaintiff "incurring neither physical impact nor 



 

 

physical damage, and whose loss (other than emotional distress) is solely economic, is entitled 

neither to punitive damages nor to a recovery for emotional distress."  (Yu v. Signet 

Bank/Virginia (1999) 69 Cal.App.4th 1377, 1397.) 

   Furthermore, “damages for mental suffering and emotional distress are generally not 

compensable in contract actions.”  (Applied Equipment Corp. v. Litton Saudi Arabia Ltd. (1994) 7 

Cal.4th 503, 516.)  However, “when the express object of the contract is the mental and emotional 

well-being of one of the contracting parties, the breach of the contract may give rise to damages for 

mental suffering or emotional distress.”  (Erlich v. Menezes (1999) 21 Cal.4th 543, 559.)  Here, the 

object of the contract was the foundation work on Plaintiffs’ property. 

 Plaintiffs argue they have alleged the elements of this cause of action.  Plaintiffs must 

establish that (1) Defendants were negligent; (2) Plaintiffs suffered serious emotional distress; and (3) 

Defendants’ negligence a substantial factor in causing Plaintiff’s serious emotional distress (CACI 

1620.)  Here, Plaintiffs argue Defendants were negligent in performing the work under the 

agreement; it was foreseeable that Defendants’ actions would result in Plaintiffs suffering mental 

anguish; and Plaintiffs suffered extreme anguish. 

 Plaintiffs contend that Defendants’ argument that emotional distress damages are not 

allowed in breach of contract actions is irrelevant because Plaintiffs have also alleged negligence.   

 The Court finds the demurrer should be sustained. There is no independent tort of negligent 

infliction of emotional distress. (Potter v. Firestone Tire & Rubber Co. (1993) 6 Cal.4th 965, 984.) “The 

tort is negligence, a cause of action in which a duty to the plaintiff is an essential element.” (Ibid.) “A 

claim of negligent infliction of emotional distress is not an independent tort but the tort of 

negligence to which the traditional elements of duty, breach of duty, causation, and damages apply.” 

(Wong, supra, 189 Cal.App.4th at p. 1377.) (Belen v. Ryan Seacrest Productions, LLC (2021) 65 

Cal.App.5th 1145, 1165.) 

 Although Plaintiffs have purportedly alleged a negligence cause of action, Plaintiffs have not 

clearly alleged violation of duty owed to them that is independent of the contract.  Courts have held 

that “conduct amounting to a breach of contract becomes tortious only when it also violates a duty 

independent of the contract arising from principles of tort law.” (Butler-Rupp v. Lourdeaux (2005) 134 

Cal.App.4th 1220, 1227.)   Moreover, “a plaintiff may not recover damages for emotional 

distress in an action for negligent misrepresentation where the “plaintiff's direct loss resulting from 

the negligent conduct of the defendant was [only] economic.” [Citation.]”  (Butler-Rupp v. 

Lourdeaux (2005) 134 Cal.App.4th 1220, 1227.) “[C]ourts have never allowed recovery of damages for 

emotional distress arising solely from property damage or economic injury to the plaintiff.”  (Butler-

Rupp v. Lourdeaux (2005) 134 Cal.App.4th 1220, 1228.) 

 For these reasons, the Court sustains the demurrer with leave to amend.  

Fifth Cause of Action (Financial Elder Abuse) 

 After incorporating the preceding allegations, Plaintiffs allege the actions and inaction of 

Defendants are tantamount to the wrongful retention of property of Plaintiffs—who are elders as 

under Welf. & Inst. Code § 15610.30. In engaging in such conduct, Defendants defrauded Plaintiffs.  



 

 

Plaintiffs allege such conduct was willful, wanton, and malicious—justifying an award of punitive 

damages.   

 Welfare & Institutions Code § 15610.30 provides:  “Financial abuse” of an elder or dependent 

adult occurs when a person or entity does any of the following: Takes, secretes, appropriates, obtains, 

or retains real or personal property of an elder or dependent adult for a wrongful use or with intent 

to defraud, or both.” 

 Defendants demur to the Fifth Cause of Action for Financial Elder Abuse on the ground the 

claim has not been pled with the required particularity. Defendants argue Plaintiffs have not alleged 

who made the specific misrepresentations or how Plaintiffs discovered the falsity of the 

representations.  Plaintiffs also failed to allege which defendant did what, when it was done and how 

it was fraudulent.  Plaintiffs do not explain what property was wrongfully retained.   

 Plaintiffs oppose the motion arguing Plaintiffs have allege facts sufficient to state a claim for 

financial elder abuse.  They alleged Plaintiffs are elders under the statute and that Defendants 

fraudulently obtained funds from Plaintiffs by representing they had installed the concrete piers, 

which was false.   

 While Defendants are correct in arguing that statutory causes of action must be pleaded with 

particularity (Covenant Care, Inc. v. Superior Court (2004) 32 Cal.4th 771, 790), Plaintiffs has pled the 

financial elder abuse claim with sufficient facts. Plaintiffs allege they were over the age of 65.  

(Complaint, 5.)  Plaintiffs incorporated the allegations of the preceding paragraphs, wherein Plaintiffs 

allege Defendants defrauded Plaintiffs by mispresenting that the work had been completed as 

contracted, inducing Plaintiffs to remit the final payment, which constitutes taking or retention of 

property  (Complaint, ¶¶ 12, 13.)  Plaintiffs have alleged sufficient facts to state a cause of action 

under section 15610.30. 

 
 

  

 
    

8. 9:00 AM CASE NUMBER:  MSC21-00280 
CASE NAME:  QUON VS NED CLYDE CONSTRUCTION, INC 
 MOTION  STRIKE PORTIONS OF THE COMPLAINT+0003-0004-0005-0006-0007+ 
*TENTATIVE RULING:* 
 
 
 Defendants’ motion to strike is granted with leave to amend.  Any amended complaint shall 
be filed and served on or before July 29, 2022. 
 
Motion  
 Pursuant to Code of Civil Procedure §§ 435 and 436, Defendants move to strike the following 
references to punitive damages: 

1. Page 7, paragraph 35, lines 22-23; 
2. Page 9, paragraph 43, lines 9-10; 
3. Page 10, paragraph 4, lines 14-15; and  



 

 

4. Page 11, paragraph 4, lines 4-5. 
 
 Defendants also move to strike references to emotion distress in the complaint as follow: 

1. Page 8, paragraph 37, line 9 and 
2. Page 8, paragraph 38, line 11. 

 
Punitive Damages 
 Defendants argue that a claim for punitive damages cannot be pled generally.  Defendants 
maintain the complaint does not contain factual allegations that would constitute oppression, fraud, 
or malice as defined by statute.   Furthermore, Defendants argue that pursuant to Civil Code § 
3294(b), with respect to a corporation, a plaintiff must allege authorization or ratification by an 
officer, director or managing agent.  There are no facts which indicate NCC had advanced knowledge 
or ratified the alleged acts supporting the claim for punitive damages. 
 
 In opposition, Plaintiffs argue the claim for punitive damages is proper because the complaint 
alleges causes of action for fraud and financial elder abuse.  Plaintiffs argue the complaint contains 
sufficient factual allegations to support the claims for fraud and elder abuse.  Plaintiffs argue the 
complaint explicitly lays out how Defendants intentionally defrauded Plaintiffs.   
 As to pleading corporate authorization or ratification, Plaintiffs argue the allegations 
supporting fraud are not based on the actions of any specific manager or employee, but the acts of 
fraud reflect Defendant NCC’s own conscious disregard for the rights of Plaintiffs.   
 
 The motion to strike is granted with leave to amend.  “Corporations are legal entities which 
do not have minds capable of recklessness, wickedness, or intent to injure or deceive. An award of 
punitive damages against a corporation therefore must rest on the malice of the corporation's 
employees.” (Cruz v. Homebase (2000) 83 Cal.App.4th 160, 167.) “With respect to a corporate 
employer, the advance knowledge and conscious disregard, authorization, ratification or act of 
oppression, fraud, or malice must be on the part of an officer, director, or managing agent of the 
corporation.”  (Civ. Code, § 3294.)  Here, Plaintiffs have not alleged authorization or ratification of the 
alleged fraud by officer, director or managing agent.  
 
Emotional Distress Damages 
  
             Defendants move to strike references to emotional distress damages on the ground they are 
not permitted in actions involving mere breach of contract or economic loss.  “The general rule in 
California is that damages for mental suffering may not be recovered in an action for breach of an 
ordinary commercial contract.” (Kwan v. Mercedes-Benz of North America, Inc. (1994) 23 Cal.App.4th 
174, 188.) 
 
 Plaintiffs argue that the breach of contract claim is only one of the five causes of action pled.  
Plaintiffs argue they have alleged a negligence cause of action, which would support the recovery of 
emotional distress damages.   
 
 The motion to strike the references to emotional distress damages is granted with leave to 
amend.  As the Court noted in Defendants’ demurrer accompanying this motion, Plaintiffs have not 
alleged a breach of duty independent of the contract to support emotional distress damages and 
emotional distress damages are not recoverable for the breach of contract. 



 

 

 
 

 

  

 
    

9. 9:00 AM CASE NUMBER:  MSC21-00470 
CASE NAME:  DOTSON VS CINEMARK USA INC. 
 *HEARING ON MOTION IN RE:  MANDATORY RELIEF FROM THE COUNSEL'S MISTAKE, ETC. 
*TENTATIVE RULING:* 
 
Unopposed motion granted. Responsive pleading to be served and filed no later than 8/8/22. 
 

 

  

 
    

10. 9:00 AM CASE NUMBER:  MSC21-01030 
CASE NAME:  HOLLIDAY VS SAN PABLO HEALTHCARE 
 HEARING ON MOTION FOR SUMMARY JUDGMENT, ON IN THE ALTERNATE, SUMMARY 
ADJUDICATION FILED BY ROCKPORT HEALTHCARE SUPPORT SERVICES 
*TENTATIVE RULING:* 
 
Hearing dropped by Court. The Defendant filing this motion, Rockport Healthcare Support Services, 
was dismissed from the case on 7/5/22. 

 

  

 
    

11. 9:00 AM CASE NUMBER:  MSC21-01500 
CASE NAME:  RAMIREZ VS. REYES 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 
 
The Plaintiff is ordered to appear in person or by Zoom at 9 a.m. Following that appearance an order 
will be made on the motion, likely to be granted. 

 

 

 
    

12. 9:00 AM CASE NUMBER:  MSC21-01500 
CASE NAME:  RAMIREZ VS. REYES 
 *FURTHER CASE MANAGEMENT CONFERENCE   
*TENTATIVE RULING:* 
 
Plaintiff is order to appear in person or by Zoom at 9 a.m. 
 

 

 

 
    



 

 

13. 9:00 AM CASE NUMBER:  MSC21-01110 
CASE NAME:  SENDEROWICZ VS SPECIALIZED LOAN SERVICING 
 HEARING ON DEMURRER TO:  PLAINTIFF'S FIRST AMENDED COMPLAINT 
*TENTATIVE RULING:* 
 
Unopposed demurrer to FAC sustained without leave to amend. The case is dismissed.  
 

 

  

 
    

14. 9:00 AM CASE NUMBER:  MSC21-02362 
CASE NAME:  HONARI VS. BADRKHANI 
 *HEARING ON MOTION IN RE:  MOTION TO BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 
 
 
The Plaintiff is ordered to appear in person or by Zoom at 9  a.m., as already ordered by the court on 
3/23/22. Failure to comply may result in dismissal of this case. 

 

  

 
    

15. 9:00 AM CASE NUMBER:  MSC22-00392 
CASE NAME:  PROCTOR VS SATARIANO 
 *HEARING ON MOTION IN RE:  STRIKE PRAYER FOR PUNTIVE DAMAGES 
*TENTATIVE RULING:* 

 

Defendants Joe Satariano and Carol Satariano (collectively "defendants") have filed a 
demurrer and motion to strike in response to the complaint by plaintiff, Janell Elizabeth Proctor. The 
demurrer is sustained and the motion to strike is denied as moot. Leave to amend is granted. Any 
amended complaint shall be filed and served by July 18, 2022.  

Background 

Plaintiff filed this action on March 4, 2022. On her form complaint, plaintiff lists nine causes of 
action: (1) Breach of Contract; (2) Retaliation, (3) Trespass, (4) Declaratory Relief, (5) Invasion of 
Privacy, (6) Illegal Charges, (7) Intentional Infliction of Emotional Distress (“IIED”), (8) Violation of 
Tenant Protection Act, and (9) Violation of Tenant Relief Act. The allegations set forth in support of 
these causes of action are as follows. 

On September 2, 2012, plaintiff Janell Elizabeth Proctor entered into a written residential 
lease agreement (“Lease,” Exhibit "A" to Complaint), whereby plaintiff would lease residential real 
property located in Concord from Carol Satariano. The term was for 12 months, commencing on 
October 1, 2012. The Lease was later amended in that it became monthly starting on October 1, 2013, 
and the rent was increased to $1,885 per month. (Complaint, at paragraph entitled “Breach of 
Contract.”) 

Commencing on or about 10/1/200, “Defendant” began to breach the implied warranty of 
habitability and implied covenant of quiet enjoyment, trespass, retaliate, charge illegal late fees, 



 

 

threaten eviction, recognize excuses for nonpayment, reimburse for repair and deduct, refuse to 
participate in Covid relief funding in good faith, evict despite accepting money, and demand rent on a 
terminated lease. (Complaint, at paragraph entitled “Breach of Contract.”) 

Plaintiff suffered retaliation when she claimed excuse from paying rent due to Covid 
governmental restrictions, complained about landlord trespass, and complained and withheld rent as 
a response to uninhabitable conditions. The alleged retaliation consisted of “an escalating pattern of 
retaliation, harassing, threatening, withholding services.” (Complaint, at paragraph entitled 
“Retaliation.”) 

Despite plaintiff’s right to exclusive possession and failure to comply with Civil Code section 
1954, “Defendant” entered the premises without proper notice and without proper reasons. 
(Complaint, at paragraph entitled “Trespass.”)  

Plaintiff was “directly or indirectly unable to earn the income, from which to pay rent 
otherwise due to Defendant under the rental agreement.” Defendant is nonetheless attempting to 
collect rent and has initiated a “small claims case sought to be transferred to this action as a cross-
complaint.” (Complaint, at paragraph entitled “Declaratory Relief.”) 

“On 2021-22 and thereafter Defendant invaded Plaintiff’s privacy” by entering without proper 
notice to “inspect” and look for reasons to evict her. (Complaint, at paragraph entitled “Invasion of 
Privacy.”) 

Pursuant to terms in the Lease that are prohibited and void pursuant to Civil Code 1671, 
“Defendant” demanded Plaintiff pay illegal liquidated damages, which she did “under duress and 
deception,” entitling her to restitution. (Complaint, at paragraph entitled “Illegal Charges.”) 

Defendant engaged in an “escalating pattern of intentional infliction of emotional distress 
against Plaintiff, commencing on 10/1/20.” Defendants knew Plaintiff was unable to pay rent due to 
Covid related restrictions, but persisted in “harassing, threatening to make her homeless, adding 
illegal late fees, all to terrorize Plaintiff.” (Complaint, at paragraph entitled “Intentional Infliction of 
Emotional Distress.”) 

Plaintiff is entitled to protection under the Tenant Protection Act, which Defendants knew, 
but through failing to properly serve the required notice(s), and “fraudulent misrepresentation and 
deceitful concealment of the facts,” they sought to evict her by illegal means and circumvent the Act. 
(Complaint, at paragraph entitled “Violation of Tenant Protection Act.”) 

Plaintiff is entitled to protection under the Tenant Relief Act, but Defendant failed to give the 
required notices, to seek available Recovery funds, demanded more rent than was legally due, and 
evicting her in violation of the Tenant Relief Act. (Complaint, at paragraph entitled “Violation of 
Tenant Relief Act.”) 

Defendants demur to all nine causes of action based on uncertainty and failure to state 
sufficient facts. They also move to strike plaintiff’s prayer for punitive damages. Plaintiff opposes both 
the demurrer and motion to strike.  

Demurrer 

A court assessing a demurrer accepts as true the facts pleaded in the complaint, but rejects 
contentions, deductions and conclusions of fact or law. (Blank v. Kirwan (1985) 39 Cal.3d 311, 318; 
Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 966–967.) The Court gives the complaint a 
reasonable interpretation, reading it as a whole and its parts in their context. (Blank, supra, 39 Cal.3d 



 

 

311, 318.) “A complaint must allege the ultimate facts necessary to the statement of an actionable 
claim. It is both improper and insufficient for a plaintiff to simply plead the evidence by which he 
hopes to prove such ultimate facts.” (Careau & Co. v. Security Pacific Business Credit, Inc. (1990) 222 
Cal.App.3d 1371, 1390; see also Code Civ. Proc., § 425.10, subd. (a) [complaint must contain a 
"statement of the facts constituting the cause of action, in ordinary and concise language."]) While 
the distinction between conclusions of law and ultimate facts is not always clear, the complaint as a 
whole must contain sufficient facts to apprise the defendant of the basis upon which the plaintiff is 
seeking relief. (Perkins v. Superior Court (1981) 117 Cal.App.3d 1, 6, citations omitted.) 

Uncertainty 

Defendants demur on the grounds of uncertainty. While the argument is not separately 
delineated, they do raise uncertainty throughout their memorandum of points and authorities.  

For example, they argue that the Lease does not name defendant Joe Santoriano, only Carol 
Santoriano. In response, plaintiff argues that “You” is defined to include both. The Complaint does not 
appear to use the term “You” anywhere and “Defendant” (the term that is mentioned in many causes 
of action) is not defined and appears to reference only a singular defendant. This issue persists 
throughout the pleading and makes it unclear what is being alleged against each individual. 

The California Rules of Court state as follows on the subject: 

“Each separately stated cause of action, count, or defense must specifically state: (1) Its 
number (e.g., "first cause of action"); (2) Its nature (e.g., "for fraud"); (3) The party asserting it 
if more than one party is represented on the pleading (e.g., "by plaintiff Jones"); and (4) The 
party or parties to whom it is directed (e.g., "against defendant Smith"). (Cal Rules of Court, 
Rule 2.112.)  

Defendants have correctly identified the fourth requirement as not being met. Additionally, 
none of the causes of action are numbered. The pages are also not numbered. While there are 
numbered “attachments,” the sequence omits an attachment number two and it is unclear whether a 
page is missing. This failure to number the causes of action (or at least the pages), combined with the 
extensive list of potential causes of action in Paragraph 8 “[if checked],” causes significant uncertainty 
because it is impossible to determine what exactly is being alleged. For clarity, the Court will address 
each cause of action below as defendants label them in the demurrer.  

The demurrer is sustained on the basis of uncertainty, with leave to amend.  

Failure to State Sufficient Facts 

First Cause of Action for Breach of Contract 

Defendants argue the complaint fails to set forth any factual allegations, only legal 
conclusions. Plaintiff responds that only ultimate facts are required.  

The elements of a cause of action for breach of contract are (1) the existence of the contract, 
(2) plaintiff's performance or excuse for nonperformance, (3) defendant's breach, and (4) the 
resulting damages to the plaintiff. (Oasis West Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 821.)  

Plaintiff has attached the Lease here (Complaint, Ex. A), but as to her own performance, 
plaintiff states, “Plaintiff performed or was excused from performing under Civil Code 1511, all 
conditions precedent to Defendant's performance.” Plaintiff does not contend she met her own 
obligations under the Lease and it is unclear her performance was excused. Civil Code 1511 covers 
frustration of purpose and impossibility, and states that performance of a contract is excused when 



 

 

prevented by operation of law, act of the creditor, irresistible, superhuman cause, or other 
circumstances not relevant here. Such circumstances are not clear from any facts alleged.  

While government restrictions might have cause plaintiff to lose income, it does not appear 
that plaintiff stopped residing in the premises or maintaining full possession while complying with her 
own obligations. Accordingly, setting aside legal conclusions, no breach by either defendant is alleged.  

The demurrer is sustained as to the breach of contract cause of action, with leave to amend. 

Second Cause of Action for Retaliation 

Defendants argue this cause of action is statutory and each fact necessary to establish liability 
must be stated. Plaintiff contends that only fraud is subject to a heightened particularity standard. 
Both parties are correct. The allegations, however, must be factual, not legal conclusions.  

The statute plaintiff cites, Civil Code § 1942.5, prohibits certain types of retaliation for certain 
types of activity, but also preserves landlords’ rights to raise rent, evict, or take other measures under 
certain circumstances. None of the legal conclusions set forth a factual basis for this cause of action. 

The demurrer is sustained as to the retaliation cause of action, with leave to amend. 

Third Cause of Action for Trespass 

Defendants demur to this cause of action arguing that there are no facts to state who 
entered, when, or how the entry was a violation of Civil Code section 1954 (limiting landlord’s right to 
enter rental premises). Plaintiff’s opposition fails to respond with respect to trespass.  

The elements of trespass are: (1) the plaintiff's ownership or control of the property; (2) the 
defendant's intentional, reckless, or negligent entry onto the property; (3) lack of permission for the 
entry or acts in excess of permission; (4) harm; and (5) the defendant's conduct was a substantial 
factor in causing the harm. (See CACI No. 2000.) 

Setting aside the lack of clarity about whom committed the entry, plaintiff only states 
“Defendant” entered “without proper notice and without proper reasons.” This is conclusory and 
does not sufficiently provide defendants notice about what is being alleged, let alone allege any 
particular act of entry was intentional, reckless, or negligent.  

The demurrer to this cause of action is sustained, with leave to amend.  

Fourth Cause of Action for Declaratory Relief 

Defendants argue the cause of action for declaratory relief necessarily fails because plaintiff 
pleads there is another eviction action pending. While the nature and existence of any other action 
are not clear, this does raise some concern that another court has jurisdiction of such claims. 
Defendants have not specifically demurred based on Code Civ. Proc., § 430.10 (c). Still, the cause of 
action may merely duplicate other coercive claims at issue in this case.  

"The court may refuse to exercise the power granted by this chapter in any case where its 
declaration or determination is not necessary or proper at the time under all the circumstances." 
(Code Civ. Proc. § 1061.) Declaratory relief is not necessary or proper where the party pleading it has 
an adequate remedy at law, such as when a breach of contract action involving the same issues has 
already accrued. As noted in 5 Witkin, Cal. Procedure (5th ed. 2008) Pleading, §869, p. 284: 

"Declaratory relief operates prospectively, serving to set controversies at rest.... [T]here is no 
basis for declaratory relief where only past wrongs are involved. Hence, where there is an 



 

 

accrued cause of action for an actual breach of contract or other wrongful act, declaratory 
relief may be denied." 

'"One test of the right to institute proceedings for declaratory judgment is the necessity of 
present adjudication as a guide for plaintiff's future conduct in order to preserve his legal rights."' 
(American Tel. & Tel. Co. v. California Bank (1943) 59 Cal.App.2d 46, 55.) Here, there is no apparent 
need for any future guidance or stabilization of an uncertain relationship between the parties.  

The demurrer to this cause of action is sustained, with leave to amend.  

Fifth Cause of Action for Invasion of Privacy 

Defendants argue the facts alleged do not amount to an invasion of privacy. Plaintiff claims 
the allegations are sufficient.  

The elements required to allege such a claim include: (1) defendant must intentionally intrude 
into a place, conversation, or matter as to which the plaintiff has a reasonable expectation of privacy, 
and (2) the intrusion must occur in a manner highly offensive to a reasonable person. (Hernandez v. 
Hillsides, Inc. (2009) 47 Cal.4th 272, 286, citing Shulman v. Group W Productions, Inc. (1998) 18 
Cal.4th 200, 231; see also CACI 1800.)  

Plaintiff’s complaint includes what appears to be a general discussion concerning the sort of 
wrongs generally encompassed by this tort. The only allegation that appears to relate to the specific 
defendants here is that one or more have invaded plaintiff’s privacy by entering to “look for reasons” 
to evict her. This conclusory allegation is not sufficient to demonstrate that the intrusion occurred in a 
highly offensive manner sufficient to amount to an invasion of privacy. 

The demurrer to this cause of action is sustained, with leave to amend.  

Sixth Cause of Action for Illegal Charges 

Defendants argue plaintiff fails to assert who demanded a late fee, when it was demanded, 
when the late payment was made, and what was the amount charged. Plaintiff’s response is that any 
more detail would be evidentiary, not ultimate fact.  

The complaint alleges that liquidated damages in residential leases are “void as a matter of 
law.” This is not accurate. Civil Code § 1671 (d) provides that a liquidated damages provision in a 
residential lease “is void except that the parties to such a contract may agree therein upon an amount 
which shall be presumed to be the amount of damage sustained by a breach thereof, when, from the 
nature of the case, it would be impracticable or extremely difficult to fix the actual damage.” 
(Emphasis added.) 

The Lease terms here impose a 10% late fee. (See Complaint, Ex. A, ¶2.) Despite claiming she 
paid liquidated damages and is entitled to restitution, plaintiff does not specify how much was 
actually charged, when it was charged, and whether it was repeatedly charged. This does not permit 
the Court to determine whether the charges were subject to the presumption mentioned above. 

The demurrer to this cause of action is sustained, with leave to amend.  

Seventh Cause of Action for IIED 

Defendants argue plaintiff fails to set forth the acts that would qualify as IIED. Plaintiff 
responds that not every fact must be alleged.  

A cause of action for intentional infliction of emotional distress exists when there is ‘(1) 



 

 

extreme and outrageous conduct by the defendant with the intention of causing, or reckless 
disregard of the probability of causing, emotional distress; (2) the plaintiff’s suffering severe or 
extreme emotional distress; and (3) actual and proximate causation of the emotional distress by the 
defendant’s outrageous conduct.’ A defendant’s conduct is ‘outrageous’ when it is so ‘extreme as to 
exceed all bounds of that usually tolerated in a civilized community.’ And the defendant’s conduct 
must be ‘intended to inflict injury or engaged in with the realization that injury will result.’” (Hughes 
v. Pair (2009) 46 Cal.4th 1035, 1050–1051.) 

The elements of this cause of action have not been alleged because plaintiff’s conclusory 
phrases such as “escalating pattern of intentional infliction of emotional distress,” “these acts,” and 
“misconduct” do not apprise defendants of any specific conduct that could have amounted to IIED. To 
the extent the cause of action is based on any “threat[] to make her homeless” or “adding illegal late 
fees,” no description of such acts is provided and as stated, these acts are not sufficient.  

The demurrer to this cause of action is sustained, with leave to amend. 

Eighth Cause of Action for Violation of Tenant Protection Act and Ninth Cause of 
Action for Violation of Tenant Relief Act Ninth Cause of Action for Violation of Tenant 
Relief Act 

Defendants argue these causes of action are based on statutory authority providing only a 
defense to an unlawful detainer action, not any affirmative cause of action. Plaintiff responds that 
violations must have a remedy and that the demurrer fails to specify what facts have been omitted. 
Plaintiff also fails to provide any authority for an individual affirmative cause of action for 
enforcement of these statutes. 

The defendants are under no obligation to themselves identify plaintiff’s basis for her claims. 
It is unclear whether plaintiff is still in possession of the premises, or whether she has vacated 
(plaintiff alleges that defendants “sought” to evict her and that the 3-day notice was invalid, but omits 
any dates or factual circumstances that would clarify). Because multiple boxes are checked and no 
specific facts are alleged, it is impossible to determine the factual or legal basis of plaintiff’s claim.  

The demurrers to these causes of action are sustained, with leave to amend. 

Motion to Strike 

The demurrer is sustained, as discussed above. Since no cause of action is stated, the motion 
to strike punitive damages is denied as moot.  

 

  

 
    

16. 9:00 AM CASE NUMBER:  MSC22-00392 
CASE NAME:  PROCTOR VS SATARIANO 
 HEARING ON DEMURRER TO:  COMPLAINT 
*TENTATIVE RULING:* 
 
 
 
Please see line 15. 
 

 

  



 

 

 
    

17. 9:00 AM CASE NUMBER:  MSC22-00482 
CASE NAME:  SHANKAR VS. MONTEREY COUNTY DCSS 
 *HEARING ON MOTION IN RE:  TRANSFER VENUE 
*TENTATIVE RULING:* 

 

For the following reasons, Defendant County of Monterey’s motion to transfer venue is granted. The 
case is transferred to Monterey County Superior Court.  

Brief Factual and Procedural Background 

Plaintiff Prasad Shankar (“Plaintiff”)’s disputes his ongoing child support obligations to Smitha 
Mallikarjunaiah (who is not a party to this action). This dispute arises out of Monterey County 
Superior Court Case no. DR43762. (See Complaint at Attachment 8.) Specifically, Plaintiff alleges that 
Defendant Monterey County (sued erroneously here as Monterey County DCSS) erroneously reported 
his child support obligations to credit bureaus, harassed him to pay child support, and miscalculated 
his child support obligations. (See id.) Plaintiff further alleges that these actions by Defendant 
prevented him from securing mortgage loans, refinance loans, and lines of credit over existing 
mortgage loans. (Id.) Plaintiff seeks $200,000 in compensatory and punitive damages. (Complaint at 
¶ 14.) 

Plaintiff filed the instant Complaint in Contra Costa Superior Court on March 14, 2022. Plaintiff is in 
pro per. The Summons and Complaint were served by substitute service on the receptionist for the 
County of Monterey Department of Child Support Services. (Lyons Decl. at ¶ 3.) Counsel for 
Defendant proposed stipulating to transfer the case to Monterey County Superior Court and Plaintiff 
declined. (Id. at ¶ 8.) This motion followed on May 2, 2022. 

Motion 

Defendant brings this motion pursuant to Cal. Code of Civil Procedure (“CCP”) § 396b and CCP § 
397(a). Under CCP § 396b, “if an action or proceeding is commenced in a court having jurisdiction of 
the subject matter thereof, other than the court designated as the proper court for the trial thereof, 
under this title, the action may, notwithstanding, be tried in the court where commenced, unless the 
defendant… files with the clerk, a notice of motion for an order transferring the action or proceeding 
to the proper court.” (CCP § 396b.) Section 397 provides that the Court may, on a motion, change the 
place of trial when the court designated in the complaint is not the proper court. (CCP § 397(a).) 

Defendant requests the Court to transfer the case to Monterey County Superior Court pursuant to the 
transfer provisions of CCP § 398 and § 399. Under CCP § 398, if a court orders the transfer of a case to 
the proper county, “the action or proceeding shall be transferred to a proper court in the county in 
which the action or proceeding was commenced which the defendant may designate or, if there is no 
proper court in that county, to a proper court, in a proper county, designated by the defendant.” (CCP 
§ 398(b).) This can be done even if no agreement to transfer is reached between the plaintiff and 
defendant. (CCP § 398(b).)  

Analysis 

As a threshold issue, the Court notes that this Motion is timely. The Proof of Service of Summons in 
this case indicates that the Summons and Complaint was left with someone at the front office for the 
Monterey County Department of Child Support Services. Thereafter, the Summons and Complaint 



 

 

were sent by mail. To the extent the latter complied with the substitute service requirements of CCP 
§ 415.20 (which Defendant argues that it does not), Defendant had an additional ten days under CCP 
§ 1013(a) beyond the thirty days permitted to respond to the Complaint. (See, e.g., CCP § 430.40 [30 
days to demur].) The instant motion was filed within 40 days of service of Plaintiff’s Complaint. 

Here, Defendant Monterey DCSS resides in Monterey County. CCP § 395 requires that “the superior 
court in the county where the defendants or some of them reside at the commencement of the 
action is the proper court for the trial of the action.” (CCP § 395(a).) “[I]t is well established that a 
defendant is entitled to have an action tried in the county of his or her residence unless the action 
falls within some exception to the general venue rule.” (Brown v. Superior Court (1984) 37 Cal.3d 477, 
483.) The exceptions included cases in which CCP § 395 applies “when no other venue provision 
applies,” and cases in which an action arose against public officers acting in their official capacity. (Id. 
at 484, See Delgado v. Superior Court (1977) 74 Cal.App.3d 550, 564.)  

Further, “an action or proceeding against a county, or city and county, a city, or local agency, may be 
tried in the county, or city and county, or the county in which the city or local agency is situated.” 
(CCP § 394(a).) When the action is against a county, CCP § 395 is held “subordinate” to CCP § 394(a). 
(Central Contra Costa Sanitary Dist. v. Superior Court (1978) 84 Cal.App.3d 702, 705.)  

Plaintiff’s case does not fall under a statutory exception. Plaintiff argues that, because he lived in 
Contra Costa County while making child support payments, the proper court is in Contra Costa 
County. (Response at ¶ 4.) The analysis under CCP § 394 and § 395, however, turns on where the 
defendant resides, not the plaintiff. The law favors the right of trial at the defendant’s residence; 
consequently, the proceeding shall be moved to Monterey Court. (Lebastchi v. Superior Court (1995) 
33 Cal.App.4th 1465, 1469.) Plaintiff further argues that there is a conflict of interest between 
Monterey County judges and Monterey County as a Defendant. (Response at ¶ 2.) However, as noted 
by Defendant, judicial officers are not employees of counties in which they preside. Rather, they are 
considered employees of the State of California.  

Costs and Fees 

Any costs and fees paid for the motion to transfer shall be paid by Plaintiff. If a case is transferred to a 
different county and the only cause is to transfer the case to a proper court, any costs and fees paid 
for the transfer, “including any expenses and attorney’s fees awarded to the defendant pursuant to 
Section 396b, shall be paid by the plaintiff before the transfer is made.” (CCP § 399(a).) Defendant has 
not requested expenses and attorneys’ fees in connection with this Motion.  

Conclusion 

Plaintiff has not established an exception to the general venue rule. The County of Monterey is the 
property venue for this proceeding. Plaintiff is ordered to pay transfer costs. The motion is granted. 

 
 

  

 

 

 

 

 

 



 

 

    

18. 9:00 AM CASE NUMBER:  MSC22-00532 
CASE NAME:  BRUCE CLEVELAND VS THANH V NGUYEN 
 *HEARING ON MOTION IN RE:  FOR ORDER GRANTING PRELIMINARY INJUNCTION BY PLAINTIFFS 
BRUCE AND ROBIN CLEVELAND 
*TENTATIVE RULING:* 
 
 
Before the Court is a Motion for Order Granting Preliminary Injunction (the “Motion) by Plaintiff 

Bruce Cleveland and Robin Cleveland (collectively, “Plaintiffs”). This case arises out of a boundary 

dispute. The Motion is made in response to a Complaint filed by Plaintiffs alleging the following 

causes of action: (1) quiet title, (2) continuous trespass, (3) public and private nuisance, (4) willful 

injury to real property, (5) injunctive relief, and (6) declaratory relief. The Motion is opposed by 

Defendant Thanh Van Nguyen and Defendant Helen Tran (collectively, “Defendants”). 

For the following reasons, Plaintiffs’ Motion for Order Granting Preliminary Injunction is denied.  

Background 

Plaintiffs purchased 1080 Finley Road, Contra Costa County, California (the “Finley Property”), 

through their family trust in July of 2021. (Complaint at ¶ 2.) Defendants own and reside at 5175 

Camino Tassajara, Contra Costa County, California (the “Tassajara Property”). (Id. at ¶ 3.) Defendants 

purchased the Tassajara Property in July of 2018. (Nguyen Declaration at ¶ 3.) The Finley Property is 

approximately 5.17 acres and is subject to A-2 zoning for agricultural and residential uses, along with 

the Tassajara Property. (Complaint at ¶ 8-9.) A covered horse arena was constructed on the 

northeastern portion of the Tassajara Property in 2005 by previous owners, and the Defendants made 

alterations to this arena. (Nguyen Declaration at ¶ 5-10.) Specifically, in September of 2018 

Defendants filled in the floor of the horse arena with concrete, in December of 2018 they added solar 

panels to the roof of the structure, and in April of 2019 Defendants added metal siding. (Id. at ¶ 7-10.) 

This building (the “Structure”) has formed the basis of this action.  

Plaintiffs sought to build a new fence on the Finley property and received a survey from McKay & 

Somps civil engineers prior to beginning construction. (Cleveland Declaration at ¶ 11.) The survey 

produced evidence that the Structure previously believed to be on the Tassajara Property was 

encroaching onto the Finley Property allegedly 1,050 square feet at the overhangs, and 680 square 

feet at the concrete pad. (Id. at ¶ 12:4.) This discovery prompted an exchange between Plaintiffs and 

Defendants between December of 2021 and February 2022. (Id. at ¶ 14-15.) Plaintiffs allege that 

Defendants agreed to remove the Structure, but later reneged on the grounds that they had a 

“prescriptive easement.” (Complaint at ¶ 25.) Following this exchange, Plaintiffs obtained counsel and 

served Defendants with a cease-and-desist letter demanding removal of the Structure by March 11, 

2022. (Id. at ¶ 27.)  

Plaintiffs now allege that the Structure was illegally constructed, that Defendants wrongfully operated 

a business out of the Structure storing, manufacturing, and assembling electronic components doing 

business as 4yourbusiness, Inc. (Complaint at ¶ 19-20.) Plaintiffs further allege that the Structure has 

prevented them from obtaining the full “use, enjoyment functionality, and value of a portion of their 

property.” (Complaint at ¶ 35.) In total, the Plaintiffs have alleged six causes of action: (1) quiet title, 



 

 

(2) continuing trespass, (3) public and private nuisance, (4) willful injury to real property, (5) injunctive 

relief, and (6) declaratory relief.  

The Motion  

Plaintiffs bring the Motion before the Court requesting the Court order “the prompt removal of an 

unpermitted and illegal encroachment.” (Plaintiff Memorandum of Points and Authorities at 6-7:1.) 

Plaintiffs seek an order prohibiting Defendants, their agent and assigns from (1) maintaining any 

structure on the Finley Property after thirty (30) days, (2) entering or trespassing on the Finley 

property during the pendency of this action, (3) storing any personal property on the Finley Property, 

and (4) operating any business on the Finley Property. (Motion at 1-17:2.) Additionally, Plaintiffs 

request the Court command Defendants to complete the following actions within thirty (30) days: (1) 

remove any structure located on the Finley Property and (2) remove any personal property belonging 

to Defendants located on the Finley Property. (Motion at 18-27:2.)  

Defendants oppose the motion on the grounds that they have viable defenses and therefore “it is 

questionable whether Plaintiffs will be able to prevail in this matter.” (Opposition at 17-19:7.) 

Additionally, Defendants oppose the motion on the further grounds that Plaintiffs have failed to show 

irreparable injury, that the requested relief will cause the Defendants disproportionate hardship, and 

that Defendants are innocent encroachers. (Id. at 5-16:7.) 

Legal Standard 

The ruling on a motion for a preliminary injunction “rests in the sound discretion of the trial court.” 

(Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1449-1450.) When determining whether to 

grant a preliminary injunction the Court must consider two factors: “(1) the likelihood that the 

plaintiff will prevail on the merits at trial and (2) the interim harm that the plaintiff would be likely to 

sustain if the injunction were denied as compared to the harm the defendant would be likely to suffer 

if the preliminary injunction were issued.” (Smith v. Adventist Health System/West (2010) 182 

Cal.App.4th 729, 749). These two factors are considered in combination with one another, “the 

greater the plaintiff’s showing on one, the less must be shown on the other to support an injunction.” 

(Butt v. State of California (1992) 4 Cal.4th 668, 678; see also SB Liberty, LLC v. Isla Verde Assn., 

Inc. (2013) 217 Cal.App.4th 272, 280.) 

The preliminary injunction may be issued “only where the right to be protected is clear, injury is 

impending and so immediately likely as only to be avoided by issuance of the injunction.” (Korean 

Philadelphia Presbyterian Church v. California Presbytery (2000) 77 Cal.App.4th 1069, 1084). The 

burden is on Plaintiff to show all elements necessary to support issuance of a preliminary injunction. 

(O’Connell v. Sup.Ct. (Valenzuela) (2006) 141 Cal.App.4th 1452, 1481.) 

Analysis 

At the outset, the Court notes that Plaintiffs’ Motion seeks affirmative destruction of Defendants’ 

warehouse, rather than preservation of the status quo. The Court notes that the Complaint in this 

case was filed approximately three months ago and the facts of the case have yet to be fully explored. 

 



 

 

1. Likelihood of Prevailing on the Merits 

The general purpose of a preliminary injunction is to preserve the status quo pending a determination 

on the merits of the action. (Continental Baking Co. v. Katz (1968) 68 Cal.2d 512, 528.) In this action, 

Plaintiffs state six causes of action, all relating to the Structure on their property. (Complaint at 8-15.) 

The generally uncontroverted evidence is that the Structure owned by Defendants is encroaching 

onto Plaintiffs property. (Cleveland Dec. at ¶ 12; see also Opposition at 9:10-20 (“purportedly 

encroaches.”).) This increases the likelihood that some remedy may be available to Plaintiffs at the 

conclusion of an adjudication on the merits. However, the Defendants have numerous defenses 

including the agreed upon boundary doctrine and equitable easement doctrine which reduce 

Plaintiffs potential success. (Opposition at 7:5-27.)  

Further, Defendants assert that they are innocent encroachers. "A property owner is generally 

entitled to a mandatory injunction requiring an adjacent owner to remove an encroachment, but a 

trial court has discretion to deny an injunction and grant an equitable easement if the encroacher 

acted innocently and the balancing of the hardships greatly favors the encroacher." (Nellie Gail Ranch 

Owners Assn. v. McMullin (2016) 4 Cal.App.5th 982, 989, as modified on denial of reh'g (Oct. 27, 

2016).) Under the Nellie Gail test, the Court must weigh three factors to determine whether to grant 

or deny relief. Specifically, the Court should only deny the injunction if (1) the defendant is innocent, 

meaning that their “encroachment must not be willful or negligent, (2) “the Court should grant the 

injunction if the plaintiff ‘will suffer irreparable injury,’” and (3) “the hardship to the defendant from 

granting the injunction ‘must be greatly disproportionate to the hardship caused plaintiff by the 

continuance of the encroachment . . .’” (Nellie Gail Ranch, supra, 4 Cal.App.5th at 1003-1004, quoting 

Hirshfield v. Schwartz (2001) 91 Cal.App.4th 749, 759.)  

Defendants convincingly argue that they are innocent encroachers. The Defendants purchased the 

Tassajara Property in July of 2018, the original building was constructed in 2005, and was presented 

to Defendants as a portion of the property. (Nguyen Declaration at ¶ 3-5.) Defendants relied on this 

representation and made alterations to the pre-existing building creating the Structure now at issue. 

Defendants maintain that they “did not build the horse arena and at the time [they] purchased the 

property [they] were unaware that it purportedly encroached onto Plaintiffs’ property.” (Id. at ¶ 5.) 

They assert they would not have made the alterations to the Structure, totaling roughly $200,000.00 

in cost, if they had known the Structure was encroaching on Plaintiffs property. (Id. ¶ 7-9.) As such, 

they have demonstrated the encroachment was not willful; moreover, they have presented evidence 

it was nonnegligent because the Structure was originally constructed by prior owners and Defendants 

reasonably relied on its location. Plaintiffs attempt to characterize the alterations made to the pre-

existing Structure as an entirely new build but fail to proffer evidence that the encroachment was 

either willful or negligent. (See Reply at 11-18:3-4.) 

Moreover, Plaintiffs will not suffer irreparable injury. Plaintiffs claim their injury consists of inability to 

have the full use and enjoyment of their property and the risk of potential legal liability. The area on 

which the Structure encroaches is roughly 700 square feet via the concrete pad, the Property owned 

by Plaintiffs consists of 5.17 acres. (Opposition at 3-14:13.) The inability to “grow vegetables or place 

pens or sheds for their animals or do anything else [on the encroachment]” during the pendency of 

this action is not an irreparable injury. (Reply at 18-19:5.)  



 

 

Finally, the removal of the Structure would impose a grossly disproportionate burden on the 

encroacher in comparison to a negligible burden on the encroached party if the encroachment is 

allowed to remain. (See Hirshfield v. Schwartz (2001) 91 Cal.App.4th 749.) As noted above, the burden 

on the Plaintiffs is negligible; this becomes even more apparent when compared to the burden that 

the removal would pose on Defendants. While the cost of removal is disputed, it would cost a 

minimum $28,500.00. (Reply at 10:22-23.) This cost would be in addition to the loss of the value of 

the approximately $200,000.00 Defendants paid to construct alterations to the Structure. (Nguyen 

Declaration ¶ 7-9.) Relative to the loss of the use and enjoyment of less than 1% of the total property 

owned by Plaintiffs and their unsubstantiated assertions that the Structure exposes them to legal 

liability, these losses pose a disproportionate burden on Defendants.  

Given that the Court recognizes Defendants as innocent encroachers, Plaintiffs additional assertions 

regarding the likelihood that Defendants will not prevail are not dispositive. Moreover, Plaintiffs 

arguments that Defendants cannot establish an agreed upon boundary defense and Defendants are 

not entitled to an equitable easement all involve factually disputed matters and do not, at the early 

stages of this action, provide sufficient likelihood of success for Plaintiffs to warrant the ruling 

requested. (Reply at 3:10-22; 6-7:15-28). The probability that the Plaintiff’s claim will succeed on the 

merits is not sufficiently strong given (1) the preference for preserving the status quo prior to a 

determination on the merits and (2) the relative harms discussed below.  

2. Relative Interim Harm  

The Plaintiffs assert that their harm has been the loss of the full use and enjoyment of their property, 

paying for taxes on a portion that they cannot use, and potential risk of legal liability. (Reply at 5-6:6-

14). The Plaintiffs note that there are a number of improvements they wanted to make to the 

Property, and that they have been unable to do so because of the Structure. (Cleveland Declaration in 

Reply at ¶ 5.) None of these harms constitute an injury which is so “impending and so immediately 

likely as only to be avoided by issuance of the injunction.” (Korean Philadelphia Presbyterian Church, 

supra, 77 Cal.App.4th at 1084). 

Alternatively, the injunctive relief requested by Plaintiff would be demonstrably costly to Defendants. 

Defendants assert that the destruction and reconstruction of the encroaching Structure would cost 

between $960,000.00 and $1,200,000.00. (Nguyen Declaration ¶ 13.) Plaintiffs contest that the cost 

would be $28,500.00 if Defendants only remove the existing Structure. (Reply at 10:22-23.) Moreover, 

the declaration of Defendant’s states that they have ceased business activity in the area, so during 

the pendency of this action maintaining the status quo is suitable. (Nguyen Declaration ¶ 18.)  

Conclusion 

The Plaintiffs’ request for (1) the destruction of the Structure and (2) the prohibition of Defendants 

from conducting business, using, or storing any equipment in the Structure is denied. Plaintiffs have 

not met their burden establishing a likelihood of prevailing on the merits, nor does the balance of 

harms tip in their favor. 

Plaintiff’s Request for Judicial Notice  

Plaintiffs Request Judicial Notice (“RJN”) of ten (10) items pursuant to Evidence Code §§ 451, 452, and 



 

 

453. The Request for Judicial Notice is unopposed. The RJN is granted for Items 1 through 10 pursuant 

to Evidence Code §§ 451, 452, and 453. 

Item 1: Contra Costa County General Plan Land Use Element Map and Designations. RJN for Item 1 is 

granted pursuant to Evidence Code § 452, subdivision b, “Regulations and legislative enactments 

issued by or under the authority of the United States or any public entity in the United States.”  

Item 2: Articles 84-38.202 through 84-38.1202 of the Contra Costa County Ordinances. RJN for Item 2 

is granted. (Evid. Code § 452, subd. (b).)  

Item 3: Contra Costa County Development Standards Chart. RJN for Item 3 is granted. (Evid. Code § 

452, subd. (b).)  

Item 4: Legal and Vesting Summary of 5175 Camino Tassajara, Pleasanton, CA 94588. RJN for Item 4 is 

granted. (Evid. Code §§ 451 – 453.)  

Item 5: Contra Costa County GIS Map. RJN for Item 5 is granted. (Evid. Code §§ 451 – 453.)  

Item 6: Deed to 1080 Finley Road, Pleasanton, CA 94588. RJN for Item 6 is granted. (Evid. Code §§ 451 

– 453.)  

Item 7: Assessor’s Parcel Map, depicting Contra Costa County Assessor’s Parcel Nos. 204-090-0006 

and 204-090-05-08. RJN for Item 7 is granted. (Evid. Code §§ 451 – 453.)  

Item 8: Contra Costa County Home Occupation Administrative Permit Records for 5175 Camino 

Tassajara, Pleasanton, CA 94588. RJN for Item 8 is granted. (Evid. Code §§ 451 – 453.)  

Item 9: Contra Costa County Building Permit Records for 5175 Camino Tassajara, Pleasanton, CA 

94588. RJN for Item 9 is granted. (Evid. Code §§ 451 – 453.)  

Item 10: Contra Costa County 2021-2022 Secured Property Tax Bill for 1080 Finley Road, Pleasanton, 

CA 94588. RJN for Item 10 is granted. (Evid. Code §§ 451 – 453.)  

Defendant’s Request for Judicial Notice 

Defendants Request Judicial Notice, pursuant to Evidence Code §§ 451 and 452, of (1) Building Permit 

dated October 27, 2005, issued by the Contra Costa County Building Inspection Department and (2) 

Building Permit dated November 27, 2018, issued by the Contra Costa County Building Inspection 

Department. This Request is unopposed. The RJN is granted. (Evid. Code §§ 451, 452.) 

Plaintiff’s Evidentiary Objections  

Plaintiff makes ten (10) objections to Declaration of Thanh Van Nguyen and Helen Tran. The Court has 

renumbered Objections 10 and 11 as Objections [9] and [10] to reflect an accurate numerical order. 

The Court overrules Objection No.’s 1, 2, 3, 6, 7, 8, [9], and [10]. The Court sustains Objection No. 4. 

The Court sustains Objection No. 5 in part.  

Objection No. 1: Overruled; the Court has already taken judicial notice of this exhibit, see above. 

Objection No. 2: Overruled; the Court has already taken judicial notice of this exhibit, see above. 



 

 

Objection No. 3: Overruled. “Except as otherwise provided by statute, all relevant evidence is 

admissible.” (Evid. Code § 351.) The business permit obtained by Plaintiff is relevant.  

Objection No. 4: Sustained. “‘Hearsay evidence’ is evidence of a statement that was made other than 

by a witness while testifying at the hearing and that is offered to prove the truth of the matter 

stated.” (Evid. Code § 1200, subd. (a).) The statements made in the Defendant’s Joint Declaration ¶ 

12 is a statement made by a party who is not a witness, and the statement is offered to prove the 

truth of the content stated. This is hearsay, and “[e]xcept as provided by law, hearsay evidence is 

inadmissible.” (Id., subd. (b).) 

Objection No. 5: Sustained subject to hearsay rule with exception of sentence one; see above. 

Sentence one is not subject to the hearsay objection listed as Objection No. 4. The statement by 

Defendants that, “On March 24, 2022, we [Defendants] went to the Contra Costa County 

Building/Planning Department to gather more information on the process of removing the horse 

arena,” is relevant. “Except as otherwise provided by statute, all relevant evidence is admissible.” 

(Evid. Code § 351.) 

Objection No. 6: Overruled. (Evid. Code § 351.) Cost of construction of new structure relevant to 

hardship.  

Objection No. 7: Overruled. (Evid. Code § 351.) Cost of construction of new structure relevant to 

hardship. 

Objection No. 8: Overruled. (Evid. Code § 351.) Cost of demolition of encroaching structure and 

construction of new structure relevant to hardship. 

Objection No. [9]: Overruled. (Evid. Code § 351.) Status as employees of business allegedly illegally 

operating on property of Plaintiffs is relevant.   

Objection No. [10]: Overruled. (Evid. Code § 351.) License to operate home business is relevant.  

Defendants Evidentiary Objections 

Defendant makes one (1) evidentiary objection to the Declaration of Eric Kreager Exhibit 2 asserting 

that “the expert opinion lacks foundation and is based on speculation and conjecture.” (Nguyen 

Evidentiary Objection at 6-10:2.) The Defendants object pursuant to Evidence Code §§ 352, 801, and 

803.  

The Objection is overruled. (Evid. Code, §§ 801, subd. (b), 802, allows expert testimony based on 

inadmissible but reliable evidence.) 

 
 

 



 
 

 

 

 


